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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CONNIE TSCHANTZ, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9212720



)

SALVATION ARMY,
)
AWCB Decision No. 93-0251



)


Employer,
)
Filed with AWCB Fairbanks



)
October 12, 1993


and
)



)

FIREMANS FUND INC. CO.,
)



)


Insurer, 
)


  Defendants.
)

________________________________________)


This claim for workers' compensation benefits was heard at Anchorage, Alaska on September 3, 1993.  The employee was represented by attorney Joseph Kalamarides; attorney Richard Wagg represented the defendants.  The sole issue we were asked to decide is the compensability of the claim.  The record closed at the end of the hearing.


FACTUAL BACKGROUND

It is undisputed that the employee was injured on June 16, 1992.  She was employed at the Eagle River facility located at a strip mall in Eagle River.  Approximately 50 feet away from the Salvation Army's thrift store is a credit union, of which she is a member.  Regularly during the course of her employment with the Salvation Army, she was asked by her supervisor to go to the credit union and obtain change for the store.


On June 19, 1992 she went to the credit union and obtained change for the Salvation Army.  She then returned to work at the Salvation Army.  Her paycheck arrived later that day.  If her check had arrived on time she would have deposited it in her account at the same time she obtained change on behalf of the Salvation Army.


Upon receiving her paycheck she obtained permission from her supervisor to go on break and went back to the credit union and deposited her check.  While returning from the credit union she stepped on a rock in the strip mall parking lot, lost her balance and fell forward.  She injured her right knee, her groin and aggravated her back condition.


Initially, she was treated by George von Wichman, M.D., who took her off work for approximately one month.  Subsequently, she was operated on for a hernia.  She was off work for approximately five weeks after her hernia operation.  Since then, she has returned to work at her same job with the Salvation Army.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.265(17) defines injury to mean "accidental injury or death arising out of and in the course of employment."  The Act further defines "arising out of and in the course of employment" as "employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employers and employer‑sanctioned activities at employer‑provided facilities; but excluding activities of a personal nature away, from employer‑provided facilities." AS 23.30.265(2).


In Sokolowski v. Best Western, 813 P.2d 286, 289 (Alaska 1991) our Supreme Court stated:


Under the "going and coming rule" travel between home and work is considered a personal activity, and injuries occurring off the work premises during such travel are generally not compensable under workers' compensation acts.  See generally 1 A. Larson, Workmen's Compensation, § 15 (Desk ed. 1990).  The going and coming rule is well‑established in Alaska, this court having recognized it in RCA Service Co. v. Liggett, 394 P.2d 675, 677‑78 (Alaska 1964), and reaffirmed it in Kodiak Oilfield Haulers, 777 P.2d at 1149, and in State, Dep't of Highways v. Johns, 422 P.2d 855,856 (Alaska 1967).


The Alaska Supreme Court went on to state:


In regard to the going and coming rule, Professor Larson has explained, “[t]he real reason for the premises rule is, and always has been, the impracticality of drawing another line at such a point that the administrative and judicial burden of interpreting and applying the rule would not be unmanageable." 1 A. Larson, supra, § 15. 12(b), at 4‑13 to ‑ 14.  Similarly, the California Supreme Court concluded that, "[t]he premises line' has the advantage of enabling courts to ascertain the point at which employment begins ‑‑ objectively and fairly." General Ins.  Co. of America, 546 P.2d at 1363.


Professor Larson has identified a "range of risk" principle to explain the exceptions which have developed to the premises rule. 1 A. Larson, supra, § 15.15, at 4‑28.  He believes this principle, properly exercised by courts, will keep the exception in check.  As he explains,


the concept of "course of employment" follows that of "arising out of employment"; that is, the employment‑connected risk is first recognized, and then a course‑of‑employment theory must be devised to permit compensation for that obviously occupational risk.  This is exactly what has happened in [the special hazard cases].  Claimant has been subjected to a particular risk because of his employment, the risk of crossing certain railway tracks near the plant entrance, for example. since it is so obvious that a causal relation exists between the work and the hazard, the always‑illfitting course of employment concept has got to be stretched at least far enough to prevent the injustice of denying compensation for an injury admittedly caused by the employment.


We have, then, a workable explanation of the exception to the premises rule: it is not proximity, or reasonable distance, or even the identifying of surrounding areas with the premises; it is simply that, when a court has satisfied itself that there is a distinct "arising out of" or causal connection between the conditions under which claimant must approach and leave the premises and the occurrence of the injury, it may hold that the course of employment extends as far as those conditions extend. (Footnote omitted).

Id. at 289‑290.  In a footnote to this section, the Supreme Court rejected the argument that "where the employer derives a benefit from the employee's activity, the injury should be compensable."  Id. at 290, n.4.


In the instant case, the employee does not allege her injury is compensable under the "special hazard exception" to the going and coming rule.  Rather, she argues her injury occurred during a "minor deviation" from her employment.  The employee cites Anchorage Roofing Co., Inc. v. Gonzales, 507 P.2d 501 (Alaska 1973), in which the court found that a thirty‑minute deviation from the flight plan was not sufficient to take Gonzales outside of his employment.  The court stated:


[T]here is the need, in close cases, to balance a variety of factors such as the geographic and durational magnitude of the deviation in relation to the overall trip, past authorization or toleration of similar deviations, the general latitude afforded the employee in carrying out his job, and any risks created by the deviation which are causally related to the accident.

Id. at 507.


In this case, however, the employee was not injured while deviating from a journey to accomplish a business purpose.  See, 1 Larson, Workmen's Compensation, §19.4, at 4‑413 (1993).  Rather, she was injured while traveling on a personal errand to cash a personal paycheck off the employer's premises during an approved break.  See, 1 A. Larson, §26.34, 5‑338‑340 (1993).


As Professor Larson states, after reviewing four paycheck cashing cases in which benefits were awarded, including the Alaska remote site injury case of M.K. Rivers v. Schleifman, 599 P.2d 132 (Alaska 1979):


While the result in the four successful cases may be defensible on the special facts of those cases, it is obvious that they cannot be taken to support a general rule that journeys to cash pay checks are in the course of employment.  Any such extrapolation would quickly get out of hand, since trips might be taken at any hour of the day or night to almost any place where claimant happened to be able to cash checks.  For the time being, it would be prudent to assume that there must be at least as strong a showing of special circumstances as in the New York, Hawaii and Alaska cases before such a journey has a chance of being covered ‑ and even then it must be recognized that these cases are poised on the outermost limits of expansion of the course of employment concept.

Id. at 340.


Because the employee was not injured while traveling on employer business, and because there has been no showing of a "special hazard" faced by the employee in connection with the conditions surrounding the employer's premises, we conclude the employee's claim must be denied.  Accordingly, we dismiss her claim.


ORDER

The employee's claim for workers' compensation benefits is denied and dismissed.


Dated at Fairbanks, Alaska this 12th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member



 /s/ Patricia Vollendorf


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Connie Tschantz, employee / applicant; v. Salvation Army, employer; and Firemans Fund Ins. Co., insurer / defendants; Case No.9212720; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 12th, day of October, 1993.



Cathy D. Hill, Clerk
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