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STEPHEN DECKER,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9120155

PRICE/NORTHLAND, J.V.,
)



)
AWCB Decsision No. 95-0008


Employer,
)



)
Filed with AWCB Anchorage


and
)
January 17, 1995



)

NATIONAL UNION FIRE INS., 
)



)


Insurer,
)


  Defendants.
)



)


We heard the applicant's appeal of the Reemployment Benefits Administrator's (RBA) September 23, 1994 determination finding the employee non-cooperative on January 4, 1995, in Anchorage, Alaska.  The employee appeared telephonically and was represented by attorney Charles Coe.  The defendants are represented by attorney Patricia Zobel.  The record closed at the conclusion of the hearing.  


ISSUE

1.  Whether the RBA abused his discretion finding the employee non-cooperative.  


2.  If not, whether the employee has forfeited all rights to rehabilitation benefits.  


EVIDENCE SUMMARY

It is undisputed the employee sustained leg, shoulder and eye injuries on August 26, 1991 while working as an operating engineer for the employer on Alaska's North Slope.  He received temporary total disability (TTD) benefits from the date of his injury until November 16, 1993.  On April 4, 1994, the employer controverted TTD benefits based on the employee's alleged non-cooperation with his rehabilitation plan.  On November 10, 1994, we found the employer could not terminate the employee's TTD benefits for non-cooperation with a rehabilitation plan.  (Stephen Decker v. Price/Northland, AWCB Decision No. Unassigned (November 10, 1994)(Decker II.)).  


The April 4, 1994, controversion disputed the employee's TTD, permanent partial impairment (PPI), and benefits under AS 23.30.041(k) alleging the employee's non-cooperation with the rehabilitation plan.  The employee was found to be non-cooperative by the RBA on September 23, 1994 under AS 23.30.041(n) (3), (4),  (6) and (7).  


The RBA based his determination on the employee's lack of participation or efforts to commence a plan developed by rehabilitation specialist Jill (Sullivan) Dempsey in April, 1993.  The goal of the plan was to re-train the employee as a receptionist.  The RBA approved Ms. Dempsey's plan.  We affirmed the RBA's decision.  (Stephen Decker v. Price/Northland, AWCB Decision No. 93-0304 (November 24, 1993)(Decker I.)).  


In pertinent part, the RBA's September 23, 1994 decision at 5 found the following:  


The Responsibilities section on page 11 of the plan placed duties on both the Employee and Employer and Rehabilitation Specialist.  According to the evidence, neither the Employee or [sic] Employer initiated reemployment benefits upon notice of approval by the Board.  Because Employee was noticed of the decision and his attorney [sic] I believe he had an obligation and responsibility to respond to the Board's decision.  If Employee was interested in the plan, some type of response or inquiry from Employee would have initiated plan activity.  No response was received from Employee.   Because no response was received from Employee, I believe Employee displayed unreasonable failure to cooperate with reemployment benefits pursuant to AS 23.30.041(3),(4),(6) and (7).


The RBA did not find the employee's reemployment benefits were permanently terminated.  The RBA stated at 5: "If Employee is now interested in the plan he should contact the Employer and Specialist and formally make them aware [sic] his intent."  


At the January 4, 1995 hearing, the employee testified he experienced frustration and anger with the original occupational goal of the plan (receptionist).  Further, he testified since we upheld the RBA's decision, he wished to have reemployment benefits reinstated.  At the hearing, Ms. Dempsey testified there has been no contact with the employee since April, 1993.  Both the employee and Ms. Dempsey indicated they would be capable of working together with the current plan.  The employee testified he needs to "get back on his feet," and would be willing to start as a receptionist and "work his way up."  


The employee's primary contention at the hearing was the employer and rehabilitation provider failed to initiate the  reemployment plan after it was affirmed by the Board.  The employee relies on language from the April 12, 1993 Reemployment Benefits Plan, which provides at page 11:


Responsibilities, Rehabilitation Specialist, Corvel Corporation :  Corvel Corporation will assist Mr. Decker in enrollment in courses and monitor his training through periodic telephone contacts and on-site visits. 


Further, the employee relies on a pamphlet distributed by the Division of Workers' Compensation, (07-6211 (8/94)) which provides in pertinent part:  "The reemployment specialist must give you prompt help, regularly contact you, and report your progress to you, the Division, and the adjuster."  (Workers' Compensation and You, Revised August, 1994, at 16).
 


The employee contends the RBA abused his discretion finding him non-cooperative.  The employer maintains the RBA's decision is correct, and seeks a determination that the employee has permanently forfeited his reemployment benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(n) provides:


     (n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation. Noncooperation means unreasonable failure to


(1) keep appointments;


(2) maintain passing grades;


(3) attend designated programs;


(4) maintain contact with the rehabilitation specialist;


(5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full‑time basis;


(6) comply with the employee's responsibilities outlined in the reemployment plan; or


(7) participate in any planned reemployment activity as determined by the administrator.


AS 23.30.041(o) provides: 


(o) Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section. A hearing before the administrator shall be held within 30 days after it is requested. The administrator shall issue a decision within 14 days after the hearing. Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

I.  Non-Cooperation.


We find no communication has transpired between the employee and his rehabilitation specialist since April, 1993.  Also, we find the employee was served with copies of our November 24, 1993 decision (Decker I), affirming the plan for retraining as a receptionist.  We find the employee:  (1) failed to attend his designated program AS 23.30.041(n)(3);  (2) failed to maintain contact with the rehabilitation specialist AS 23.30.041(n)(4);  (3) failed to comply with his responsibilities outlined in the rehabilitation plan AS 23.30.041(n)(6);  and (4) failed to participate in any planned reemployment activity as determined by the RBA AS 23.30.041(n)(7).   We find the employee's failure to initiate or maintain contact with the rehabilitation specialist for such a lengthy period to be unreasonable. 


We also find neither the rehabilitation specialist, nor the employer or adjuster, contacted or attempted to initiate the employee's reemployment plan.  We find the rehabilitation specialist should have contacted the employee, and failed to do so.  Nonetheless, we find this does not excuse the employee or his counsel's lengthy inaction in initiating contact with the rehabilitation specialist.  Thus, we conclude the RBA did not abuse his discretion in finding the employee non-cooperative.  We affirm the September 23, 1994 decision of the RBA.  

II.  Permanent Forfeiture of Reemployment Benefits.  


The employer argues we should also find the employee has permanently forfeited his reemployment benefits under AS 23.30.041.  In essence, the employer seeks dismissal of the employee's reemployment benefits claim for unreasonable failure to cooperate.  The RBA's September 23, 1994 decision did not terminate any of the employee's potential benefits.  


In Low v. Phoenix Seafoods, Inc., AWCB Decision No. 94-0075 (March 30, 1994), the RBA determined that an employee had forever forfeited reemployment benefits afforded by §41(k) when he  failed to cooperate with the reemployment process under §41(n).  We reversed the RBA's decision and held the employee could cooperate with the reemployment process and, if he did, there would have to be a resumption of his reemployment benefits. (Id. at 11). We relied on the fact that the legislature did not choose to include the permanent forfeiture of benefits as a sanction in the statute. Further, we noted we had not adopted a regulation providing for such a sanction.  Under these circumstances, we felt it would be a denial of due process to uphold such a forfeiture.  (Id.).  


Also, in Sanders v. Trailer Craft, Inc., AWCB Decision No. Unassigned, December 2, 1994), we held reemployment benefits could not be permanently terminated.  Specifically we held:  


The RBA's determination that he does not have the authority to dismiss a claim for and forever terminate payment of reemployment benefits provided for in AS 23.30.041(k) when he determines under AS 23.30.041(o) that an employee has not cooperated with the reemployment process under AS 23.30.041(n), is affirmed.  (Id. at 7)


We agree with the Low and Sanders panels' reasoning and adopt it here.  Accordingly, we deny and dismiss the employer's request to permanently terminate the employee's reemployment benefits.  


ORDER

1. We affirm the RBA's determination finding the employee non-cooperative.  


2. The employer's request to permanently terminate the employee's reemployment benefits is denied and dismissed.  


Dated at Anchorage, Alaska this 17th day of January, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 




Designated Chairman



 /s/ S.T. Hagedorn             


S. T. Hagedorn, Member



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Stephen Decker, employee / applicant; v. Price/Northland, J.V. , employer; and National Union Fire Ins., insurer / defendants; Case No.9120155; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of January, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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    �We note, however, the pamphlet provides at page 20:  "THIS BOOKLET IS FOR INFORMATION ONLY AND DOES NOT NECESSARILY HAVE THE FULL EFFECT OF LAW OR REGULATIONS."  (Emphasis in original).  







