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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

STEPHANIE CLYMER,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9200870

WILTON ADJUSTMENT SERVICES,
)



)
AWCB Decision No. 95-0068


Employer,
)



)
Filed with AWCB Fairbanks


and
)
March 10, 1995



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


   Defendants.
)



)


This claim for temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, medical costs, reemployment benefits, attorney fees and legal costs was heard at Fairbanks, Alaska on December 8, 1994.  The employee was represented by paralegal Peter Stepovich of the Stepovich Law Office.  Attorney Theresa Hennemann represented the defendants.  The record closed when we next met on December 15, 1994, after receiving a revised hearing brief.  Upon reviewing the records and briefs,  we found it necessary to reopen the record.  Specifically, as discussed below, we found a medical dispute and invited the parties to comment on whether they desired us to schedule an independent medical evaluation (IME) under Tonya Dwight v. Humana Hospital Alaska, 876 P.2d 1114 (Alaska 1994).  Although the defendants opposed such an evaluation, the employee requested that we order the evaluation.  For purposes of this interlocutory decision, we deemed the record closed when we next met on February 23, 1995.


FACTUAL BACKGROUND

It is undisputed the employee began working as a secretary for the employer in March 1991.  On January 12, 1992, the employee fell as she was climbing stairs at the employer's Fairbanks office.  As a result of the fall, she injured her right shoulder, right elbow and right knee.  Following her work injuries, the employee first sought treatment from orthopedist George Vrablik, M.D.  On January 17, 1992, Dr. Vrablik diagnosed the employee's condition as "contused shoulder, chondromalacia patella, possible meniscus tear, and lateral humeral epicondylitis of the right elbow."  Initially, the employee underwent conservative treatment for her right shoulder and right knee.  In addition, she had several injections in her right elbow.


In August 1992, the employee fell again at work as she was climbing the same set of stairs.  When she fell she bumped and reinjured her right shoulder, right elbow and right knee.  She continued to treat with Dr. Vrablik for her work injuries.  On November 11, 1992, Dr. Vrablik performed arthroscopy on her left knee.  On April 7, 1993, she underwent arthroscopic surgery of her right shoulder.


The employee continued to work for the employer as a secretary, although she missed periods of work as a result of her injuries.  She was paid TTD benefits during those times.


In May 1993, the employee became dissatisfied with Dr. Vrablik's treatment.  She changed attending physicians from Dr. Vrablik to Roy Pierson, M.D.  Initially, Dr. Pierson took her off work, recommending and scheduling right shoulder surgery for July 9, 1993.  Meanwhile, the insurer, through its nurse, Carol Jacobson, contacted Drs. Vrablik and Pierson.  Thereafter, Dr. Pierson cancelled the scheduled surgeries and agreed the employee should submit to a battery of evaluations scheduled by the insurer.


On November 22, 1993, at the insurer's request and with Dr. Pierson's approval, the employee was admitted into the Virginia Mason Pain Management Program.  The employee testified she underwent rigorous rehabilitation and physical therapy.  Thomas Williamson-Kirkland, M.D., the physician primarily responsible for the employee's care at the pain clinic, stated  the overall goal of the employee's treatment plan at the pain clinic was that she be physically capable of working.


According to Dr. Williamson-Kirkland, although she was physically capable of performing the activities at the pain clinic, the employee was a "difficult patient" to engage in treatment.  He said she also exaggerated her symptoms, making treatment more difficult.  Dr. Williamson-Kirkland concluded the employee was medically stable as of December 15, 1993, and she could return to work as a secretary.


On December 23, 1993, the defendants controverted the employee's claim effective December 15, 1993.  The insurer claimed the employee was determined medically stable and released to return to work upon completion of the Virginia Mason pain management program.  On January 6, 1994, the employee again saw Dr. Pierson in Fairbanks for treatment.  At that time Dr. Pierson observed:


I feel that she is not a good surgical candidate for any procedures on her shoulder or right upper extremity, but rather would be treated best by time and activity modification to reduce stress on the right elbow.  . . . I concur that it is reasonable that she would likely have increasing symptoms in her right elbow if she returned to clerical/stenographer type position where she is typing for long periods of time.


Additionally, Dr. Pierson noted that he had discussed the employee's lateral epicondylitis with Dr. Williamson-Kirkland, and  Dr. Williamson-Kirkland had recommended phenol injections into the right lateral epicondyle.  Dr. Williamson-Kirkland further stated to Dr. Pierson that this was a new protocol, and he thought it would possibly give the employee good results.  Dr. Pierson noted he was not familiar with this protocol.  On January 18, 1994, in a letter to the employee, Dr. Williamson-Kirkland stated that after reviewing the employee's case it would not be appropriate to do prolotherapy injections as he previously suggested.


The employee testified at hearing that Dr. Pierson told her he would not perform the phenol injections, he recommended  she either go back to Dr. Williamson-Kirkland or to an Anchorage doctor to have those injections administered.  The employee further testified she contacted Dr. Pierson's office in May 1994 in order to get a trial release for work, but was told she would need to contact Dr. Williamson-Kirkland, as he was the physician of record.  She testified that, following Dr. Pierson's unwillingness to treat her, she consolidated her treatment with Edwin Lindig, M.D. who, at the time, was treating her mainly for a left shoulder condition, which was not work-related.  This change in physicians was made without prior written notice to, or approval from, the defendants.


Dr. Lindig's work-related treatment has consisted of several injections for relief of the employee's elbow and shoulder pain.  Dr. Lindig testified he also supervised a rating performed by his physical therapist using diagnostic equipment.  He testified that based on the American Medical Association; Guides to the Evaluation of Permanent Impairment (AMA Guides), she suffers an eight percent permanent partial impairment from her work-related injuries.  Unfortunately, Dr. Lindig's conclusion was based on the AMA Guides fourth edition; not the third edition as required by regulation.


ISSUES

1.  Whether the employee is entitled to TTD benefits from December 15, 1993, forward, or whether she was medically stable as of that date.


2.  Whether the employee is entitled to PPI benefits in excess of those based on a one percent whole person rating.


3.  Whether the defendants are responsible for payment of the employee's treatments with Dr. Lindig from January 28, 1994, forward.


4.  Whether the employee is entitled to an eligibility evaluation and reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


AS 23.30.265(21) defines medical stability:


"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


AS 23.30.095(a), (e), (f) and (k) provide:


(a) When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change....


(e)  The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer. The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee. Referral to a specialist by the employer's physician is not considered a change in physicians. An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . . 


(f) All fees and other charges for medical treatment or service shall be subject to regulation by the board but may not exceed usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, as determined by the board.  An employee may not be required to pay a fee or charge for medical treatment or service.


(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


In this case, there is an apparent dispute between the employee's attending physician, Dr. Lindig, who believes the employee is not medically stable, but who gave the employee an eight percent  PPI rating and  Williamson-Kirkland, M.D., who said she is medically stable and gave her a one percent rating.  Although Dr. Lindig relied on the fourth edition AMA guide in reaching his conclusion, he testified the result would be similar to the third edition result.
  Additionally, the doctors disagree on the employee's need for continuing treatment and her need for reemployment benefits.  "Medical stability," "degree of impairment," "the amount and efficacy of the continuance of or necessity of treatment," and "ability to enter a reemployment plan" are specifically enumerated areas where, if there is a medical dispute, there "shall" be a board-ordered second independent medical evaluation.


The defendants deny the existence of a medical dispute. They claim Dr. Lindig is the employee's third attending physician, and his opinion cannot be considered when deciding whether a conflict has been created.  Specifically, the defendants state:


To recognize Dr. Lindig for purposes of section .095(k) would encourage a claimant to seek treatment with any number of doctors until the claimant obtains a favorable finding which is counter to previous findings.  To permit Dr. Lindig to be considered an attending doctor for section .095(k) purposes while he cannot be considered an attending doctor for other purposes under section .095 would fly in the fact of the legislative intent to reduce doctor shopping.


Upon examination by Dr. Williamson-Kirkland, Dr. Pierson refused to continue treating the employee.  Previously, we have suggested that when a physician leaves town and another doctor substitutes as the attending physician, the substitution is not treated as a change in physician, under subsection .095(a) Paluck v. Wise Enterprises, AWCB No. 89-0341 (December 28, 1989).  We find the same analysis is applicable in this case.  We find Dr. Pierson refused to continue treating the employee.  When Dr. Pierson refused to treat,  Dr. Lindig substituted as attending physician.  We find this is not a change in physician.  See also Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).  (An injured worker is presumed entitled to continuing medical treatment.)


Additionally, the defendants contend Dr. Williamson-Kirland is not the employer's doctor because Dr. Pierson agreed with Carol Jacobson that the employee should undergo a battery of tests at the Virginia Mason Pain Clinic.  In his November 19, 1993 report, however, Dr. Williamson-Kirkland states he was seeing the employee upon referral from Carol Jacobson, who, the defendants admit, is an employee of the insurer.  Accordingly, we conclude Dr. Williamson-Kirkland is an employer-selected physician under subsection .095(e).  See Lawson v. Independent Steel Erectors, AWCB No. 93-0245 (October 4, 1993).  (Employee's repeated travel to and treatment by a physician recommended by the employer did not constitute a change in selection of the employee's treating physician.)


Finally, in a recent Superior Court decision, Judge Jay Hodges reversed our finding of no medical dispute and ruled as follows:


In its analysis, the Board did not consider the plain language of the statute; rather, it determined by substantial evidence, that no medical dispute existed.  The Board should have considered the plain language of subsection k ". . . in the event of a medical dispute . . . a second medical evaluation shall be conducted."  To do otherwise makes "95(k)" a nullity in any case where the Board finds the employer's medical testimony more persuasive.  When an employee's treating physician's testimony conflicts with the employer's IME testimony, the Board is not permitted to evaluate the merits of conflicting opinions.  Rather, AS 23.30.095(k) requires the Board to order a second IME (emphasis in original).

Young v. Tip Top Chevrolet, 4FA-91-427 (Alaska Super. Ct., January 11, 1994). 


In sum, we find a medical dispute exists concerning the employee's medical stability, ability to enter a reemployment plan, degree of impairment and necessity of treatment.  We conclude an IME must be performed in these areas before we can decide the issues set out above.  We direct the parties to contact Fairbanks prehearing conference officer Charles McLeod to arrange for an IME.


The employee's attorney requests an award of reasonable attorney fees and costs.  According to AS 23.30.145, however, such costs and fees are payable only upon an award of benefits to the employee.  We do not believe our award of an IME constitutes a medical benefit.  Frequently, employees resist a Board-ordered IME when requested by employers.  Additionally, in making an attorney fee award we find the value of benefits received is only one factor for consideration and must be considered along with the nature, length and complexity of the overall case.  This final analysis can only be accomplished at the conclusion of the proceedings.  Adamson v. University of Alaska, 819 P.2d 868 (Alaska 1991).  Accordingly, we conclude the employee's claim for an award of attorney fees and costs is premature and must be denied at this time.


ORDER

1.  The employee shall participate in an independent medical evaluation by a physician selected and arranged by our  staff.


2.  The employee's claim for reasonable attorney fees and legal costs is denied at this time.  We reserve jurisdiction to make an appropriate award upon deciding the merits of this case. 


Dated at Fairbanks, Alaska this 9th day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown           


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici           


John Giuchici, Member



 /s/ Ray Kimberlin           


Ray Kimberlin, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Stephanie Clymer, employee / applicant; v. Wilton Adjustment Services, employer; and Alaska National Ins. Co., insurer / defendants; Case No.9200870; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 9th day of March, 1995.

                            _________________________________

                             Cathy D. Hill, Clerk
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     � The weight to be accorded Dr. Lindig's testimony must take place after we make a determination of whether the presumption of compensability has been overcome.  Norcon, Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051 (Alaska 1994).





