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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ARTHUR R. SHORT,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE Nos.
9329066

KEENER PACKING COMPANY, INC.,

)



9126488


(Uninsured)




)








)
AWCB Decision No.96-0192




Employer,


)             








)
Filed with AWCB Anchorage



and




)
    May 14, 1996








)

JOHN CABOT COMPANY,



)








)




Employer,


)








)



and




)








)

ALASKA NATIONAL INSURANCE CO.,
)




Insurer,


)




  Defendants.

)

___________________________________)


We heard this petition for modification on the written record, in Anchorage, Alaska.  Attorney Michael Jensen represents the employee.  The employer, John Cabot Trading Company (Cabot), and its insurer are represented by attorney Trena Heikes.  The employer, Keener Packing Company, Inc., (Keener) did not answer the petition or otherwise appear.  We closed the record on May 9, 1996, when we next met after the time for briefing expired.     


In Short v. Keener Packing Company, Inc., AWCB Decision No. 96-0027 (January 18, 1996), we found Keener in default of payment of $64,004.06 in workers' compensation benefits due the employee and Cabot.  AS 23.30.170.  On February 12, 1996 Cabot filed a petition for modification seeking to include Keener's corporate officers in the caption.  The petition filed by Trena L. Heikes, counsel for Cabot, states in full:    



Pursuant to AS 23.30.130, John Cabot Company and its workers' compensation carrier, Alaska National Insurance Company, hereby petition the Board to modify its January 18, 1996 Supplementary Order Declaring Default and Decision and Order to include in the case caption the principals of Keener Packing Company, Inc.  According to the attached certified copy of the corporations's Biennial Report dated November 28, 1995, the principals of Keener Packing Company, Inc., are:  John Dahle (President), Michael Sawinski (Vice-President), and Donald Chabot (Secretary/Treasurer).  This request is made pursuant to AS 23.30.255(a) and AS 23.30.075(b) which provide that the officers of the corporation are "personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer."  The Board has previously found the corporation was not insured at the time of the employee's injury or otherwise qualified as a self-insurer.  Thus, petitioner requests the Board modify its Supplementary Order Declaring Default and Decision and Order finding the officers of the corporation as revealed above liable for payment of benefits and attorney's fees previously awarded by the Board. 


Neither the employee nor Keener responded to Cabot's February 12, 1996 petition for modification
.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.130(a) provides:


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150.  We find Petitioners have made an allegation of mistake of fact based on newly discovered evidence.  We find the newly discovered evidence consists of Keener's Biennial Report which neither the employee nor Cabot received prior to our January 3, 1996 hearing.  Thus, we find the evidence could not have been discovered and produced before January 3, 1996. 


AS 23.30.255(a) provides in pertinent part:  


If the employer is a corporation, its president, secretary, and treasurer are severally liable to the fine or imprisonment imposed for the failure of the corporation to secure the payment of compensation.  The president, secretary, and treasurer are severally personally liable, jointly with the corporation, for the compensation or other benefit which accrues under this chapter in respect to an injury which happens to an employee of the corporation while it has failed to secure the payment of compensation as required by AS 23.30.075.


The employee's injury date with Keener is February 7, 1993.  We find Cabot's petition for modification lists Keener's corporate officers as of November 28, 1995.  We find these officers may or may not be the same corporate officers of the business at the time of the employee's injury with Keener.  Accordingly, we find we must deny Cabot's February 12, 1996 petition for modification at this time.  We reserve jurisdiction regarding this issue, should Cabot submit documentation of Keener's corporate officers at the time of the employee's injury.  


ORDER

John Cabot's petition for modification of Short v. Keener Packing Co., AWCB Decision No. 96-0027 (January 18, 1996) is denied at this time.  We reserve jurisdiction in accordance with this decision and order.  


Dated at Anchorage, Alaska this 14th day of May, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot             




Darryl L. Jacquot, 



Designated Chairman



 /s/ Philip E. Ulmer           


Philip E. Ulmer, Member



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Arthur R. Short, employee/applicant; v. Keener Packing Co., Inc. (Uninsured), employer; and  John Cabot Co., employer; and Alaska National Insurance Co., insurer/defendants; Case Nos. 9329066 9126488; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of May, 1996.

                             _________________________________

                             Mary E. Malette, Clerk
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     �We note Keener's corporate officers were not individually served with the February 12, 1996 petition for modification.  





