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BARBARA CAMPBELL,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9405053

GARNESS INDUSTRIAL INC.,


)









)
AWCB Decision No.96-0203




Employer,


)     








)
Filed with AWCB Anchorage



and




)
    May 21, 1996








)

INDUSTRIAL INDEMNITY CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



We heard this joint petition for a second independent medical evaluation (SIME) in Anchorage, Alaska on April 23, 1996.  Attorney William Soule represents the employee, who was not present at the hearing.  Attorney Richard Wagg represents the employer.  We closed the record at the hearing's conclusion.


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) to order an SIME.  


SUMMARY OF THE EVIDENCE

The employee claims she was hit in the head by a 25 pound pail on March 22, 1994, during the course and scope of employment.  She  now claims injury to her head, neck and left upper extremity. 


Her attending physician, Lisa C. Routh, M.D., states she is currently suffering from "[m]ajor depression, single episodes, severe without psychotic features.  Panic disorder, without agoraphobia, [and] . . . [p]ost-concussional disorder."  Dr. Routh is treating her with "a prescription for Xanax 0.5 mg one p.o.t.i.d. - #90 to treat the panic disorder."  (Routh December 16, 1995 report, at 4).   Dr. Routh opined the employee "most likely does have some seizure disorder and certainly she has a lot of recurrent pain due to the injuries, and both of these syndromes should respond to some Tegretol." (Id.).    


Mark Barbee, D.C. opined her injury resulted in "significant neck pain, bilateral suprascapular pain, severe headache syndrome, as well as closed head trauma." (Barbee April 3, 1996 letter).  Dr. Barbee found her medically stable on April 3, 1996.  He did not perform a rating, but opined she would have a minimum 4% permanent partial impairment rating.  (Id.). 


Gene Gustafson, Ph.D., a clinical neuropsychologist, also gave his opinion on the employee's medical condition.  


J. Michael James, M.D.; Carroll Brodsky, Ph.D., M.D.; Richard Cuneo, M.D.; Susan Detrick, Ph.D.; and Barry Matthisen, D.C., (panel) examined the employee at the request of the employer.  They diagnosed the employee's spine condition to be degenerative, and not work-related.  The panel doubted the employee suffered from fibromyalgia/myofascial syndrome.  They opined the employee's headaches were not caused by the work-related injury.  They found no objective evidence of brain injury, impairment of sensorium, or impairment of memory.  (August 7, 1995 panel report, at 7). On October 26, 1995 Dr. Cuneo prepared an additional report.  He found her medically stable, with no permanent impairment.  (Cuneo report at 31).  He diagnosed the employee with no seizure disorder.  (Id. at 32).  Dr. Cuneo also opined the employee needed no further treatment.  (Id. at 32).  He determined she had no further restrictions. 


The parties filed a joint petition for an SIME.  They agree the employee's medical conditions in dispute are: postconcussional disorder, major depressive disorder, undifferentiated somatoform disorder, and panic disorder, probable pseudoseizures, and possible head-trauma-induced epilepsy.  The parties agree the medical disputes relate to causation, treatment, degree of impairment, functional capacity, and medical stability.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) as amended provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.265(24) defines a "physician" to include doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists.
  We find past decisions and orders have concluded that licensed clinical psychologists and myotherapists do not fall under the term "physician."    See Moyer v. City of Unalaska, AWCB Decision No. 96-0102 (March 11, 1996); Jelinski v. Central Plumbing and Heating, Inc., AWCB Decision No. 88-0045 (March 4, 1988); Harness v. Wheat Framing, Inc., AWCB Decision No. 84-0365 (November 9, 1984).  Norman v. Phillips and Jordan, Inc., AWCB Decision No. 83-0189 (July 18, 1983).  Those decisions found no legislative intent to include additional licensed medical providers in the definition of "physician."



We find both the Alaska Workers' Compensation Act (Act), and previous decisions exclude the opinions of any medical providers not mentioned in AS 23.30.265(24).  A neuropsychologist is not included in the term of "physician."  Therefore, in determining the existence of an SIME dispute, we will not consider the opinions of Gene Gustafson, Ph.D., who is a neuropsychologist.


We find a dispute exists as to the causation of the employee's neck pain, bilateral suprascapular pain, headache syndrome, and closed head trauma.  We find the panel report and the opinion of Dr. Barbee disagree on these conditions.   We also find a dispute exists as to causation and necessary treatment for the employee's seizure disorder.  We find the reports of Drs. Routh and Cuneo disagree on these conditions.


We find no other disputes exist.  The employee's physicians have not opined on many of the medical disputes the parties wish the SIME physician to address.  Dr. Routh opines the employee suffers from many conditions, but does not state whether they are work-related.  As stated above, we will not consider the reports prepared by Dr. Gustafson.  Dr. Barbee's reports are limited. 


AS 23.30.095(k) requires a medical dispute between the employee's attending physician and the employer's medical examiner before we order an SIME.  The parties have requested an SIME on many issues; however,  we find a medical dispute only exists on a small number of these issues.  We will not order an SIME when the parties have identified so many issues, but we find limited medical disputes.  We believe the parties either need to narrow the issues or provide more medical documentation.  Therefore, we will deny the petition for an SIME at this time.  


ORDER

The parties' petition for a Second Independent Medical Evaluation is denied at this time. 


Dated at Anchorage, Alaska this 21st day of May, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna            


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Barbara Campbell, employee / applicant; v. Garness Industrial Inc., employer; and Industrial Indemnity Co., insurer / defendants; Case No. 9405053; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of May, 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     � AS 08.68.410 defines an "advanced nurse practitioner" to mean "a registered nurse authorized to practice in the state who, because of specialized education and experience, is certified to perform acts of medical diagnosis and the prescription of dispensing of medical, therapeutic, or corrective measures under regulations adopted by the board."


     � We will, however, consider the psychologists opinion when deciding the merits of the claim. 





