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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIM P. PADILLA,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9511070

CHEMEX LABS, INC.,



)









)
AWCB Decision No. 96-0250


Employer,

          )  








)
Filed with AWCB Anchorage



and




)
    June 20, 1996








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard this joint request for a Board-ordered second independent medical evaluation (SIME) in Anchorage, Alaska on February 29, 1996.  We requested additional information which was provided March 12, 1996.  In Padilla v. Chemex Labs, AWCB Decision No. 96-0135, April 8, 1996, we again requested additional information, which was filed on June 10, 1996.  The record closed on June 18, 1996, when we next met after the information was received. Attorney Michael Patterson represents the employee.  Attorney Theresa Hennemann represents the employer.  


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) and order an SIME.  


SUMMARY OF THE EVIDENCE

The employee claims he suffers continuing back problems relating to his June 8, 1995 work-related injury.  The employee claims he was injured while unloading rock samples weighing 60 to 80 pounds for the employer.  (Edward M. Voke, M.D., August 14, 1995 report).  


The parties requested an SIME. (February 2, 1996 Prehearing Summary).  At the February 29, 1996 SIME hearing, the parties agreed the medical disputes are medical stability, degree of permanent partial impairment (PPI), and functional capacity.  The parties agree the employee's attending physician is Samuel H. Schurig, D.O., and the employer's physician is Dr. Voke.   


Dr. Schurig indicated on his January 23, 1996 Physician's Report that the employee is not medically stable.  A prescription form dated February 22, 1996 provides:  "Tim Padilla is impaired and can have a permanent partial impairment rating."  In his October 17, 1995 letter to reemployment benefits administrator's designee, Deborah Torgerson, Dr. Schurig stated:  "The type of work [the employee performed at the time of injury] would fall into the heavy duty labor category.  I believe he should be limited to a light duty occupation which does not require lifting over 20 pounds.  I would also limit his occupation to avoid twisting, stooping, and crawling."  


In response to questions posed by the employer, Dr. Voke responded on September 25, 1995, that in his opinion the employee was medically stable.  Dr. Voke also stated in the report that he believes the employee is capable of returning to greater than medium level work.  Dr. Voke's August 14, 1995 independent medical evaluation provides in pertinent part:  "There is no evidence at this point that this gentleman has sustained a permanent partial impairment rating secondary to this injury based on objective findings."  


In our earlier decision in Padilla, we requested clarification of Dr. Schurig's PPI rating.  In a report dated April 12, 1996, Dr. Schurig indicated the employee was medically stable, and rated the employee at 17% whole person, with 8.5% attributable to his June 8, 1995 injury.  

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.095(k) as amended provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find, based on the medical reports of Drs. Schurig and Voke that there are medical disputes regarding the employee's PPI rating, functional capacity, and date of medical stability.  We find the parties agree to our ordering an SIME.  Because the parties agree and because we find an SIME will assist us in deciding the dispute, we exercise our discretion under AS 23.30.095(k) and order an SIME on these issues. 


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial.  8 AAC 45.095(f).  We find a medical doctor with a specialty in orthopedics to be best suited to perform this SIME.  Douglas Smith, M.D., and Edward Voke, M.D., are physicians on our list who specialize in orthopedics; however the employee has been examined by Dr. Voke and Dr. Smith.  The parties have already provided the names of alternative doctors and complete sets of binders with the employee's medical records.  Accordingly, we refer this matter to Workers' Compensation Officer Cathy Gaal for processing.  

ORDER

1.
An SIME shall be conducted regarding the issues of medical stability, degree of permanent partial impairment (PPI), and functional capacity. 


2.
This matter is referred to Workers' Compensation Officer Cathy Gaal for processing.  


Dated at Anchorage, Alaska this 20th day of June, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot             


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn              


S. T. Hagedorn, Member



 /s/ D.E. Smith                 






Darrell Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Timothy P. Padilla, employee / applicant; v. Chemex Labs, Inc., employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9511070; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of June, 1996.

                             
_________________________________

                             
Mary E. Malette, Clerk
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