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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL P. McCRARY,



)








)




Employee,


)




  Applicant,

)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9200203

ROWAN DRILLING, U.S.,


)








)
AWCB Decision No.96-0329




Employer,


)








)
Filed with AWCB Anchorage

and






)
    August 16, 1996








)

CIGNA,





)








)




Insurer,


)




  Defendants.

)

___________________________________)


We are deciding the employer's Petition to Dismiss on the basis of the written record. Attorney D. Scott Dattan represents the employee, and attorney Theresa Hennemann represents the employer. As stipulated by the parties, we closed the record when we met on August 6, 1996.


ISSUES
1.
Does the statute of limitations at AS 23.30.105(a) bar the employee's claim for additional compensation?

2.
Does AS 23.30.130 bar the employee's claim for a compensation rate adjustment under the Alaska Supreme Court's decision in Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994)(Gilmore)?

3.
Does the employee's Compromise and Release, approved on July 6, 1992, bar his claim for additional reemployment benefits under AS 23.30.041?


SUMMARY OF THE EVIDENCE

The employee slipped and fell, dislocating his shoulder, while working as a mechanic on January 5, 1992. The employer accepted the claim, providing medical care, and temporary total disability (TTD) and permanent partial impairment (PPI) benefits. 


The employer paid TTD benefits at the weekly rate of $154.00 under AS 23.30.175(a). The employee appealed the compensation rate to the Alaska Workers' Compensation Board (board), which issued a decision and order confirming the rate on June 11, 1992. AWCB Decision No. 92-0146. This decision and order was never appealed to the Alaska Superior Court under AS 23.30.125, nor was a modification requested of the board under AS 23.30.130. 


On July 6, 1992 the board approved a partial compromise and release agreement under AS 23.30.012, settling the employee's claim for reemployment benefits. All benefits, including the settlement amount, were paid by August 20, 1992. The employee trained, and subsequently worked, as a commercial pilot. 


The employee settled a third-party lawsuit against ARCO, the owner of the wellsite on which he was injured, for $80,000.00 on April 14, 1994. The employer did not waive its statutory benefit lien under AS 23.30.015. 


On April 3, 1996 the employee filed an Application for Adjustment of Claim, requesting additional anticipated medical treatment and medical transportation, vocational rehabilitation, a fair compensation rate adjustment under Gilmore, penalties, interest, attorney fees, and legal costs. In the Application the employee also alleged frivolous controversion of his claim. The employer filed a Notice of Controversion of all of his claims, except medical benefits, on April 30, 1996. The employer filed a Petition to Dismiss the employee's claims for additional compensation benefits and reemployment benefits on June 3, 1996. At a prehearing conference held on July 9, 1996, the parties agreed to have the board decide the issues from the Petition to Dismiss based on the written record.


In the written materials, the employer argues that the employee is trying to raise a claim for additional compensation approximately four years after the last payment of compensation benefits, far in excess of the two-year limit provided in as 23.30.105(a). It argues that all vocational rehabilitation (reemployment benefits) were permanently settled in the board's approval of the Compromise and Release on July 6, 1992 under AS 23.30.012. It also argues that the compensation-increase issue was considered and denied by the board in a formal Decision and Order on June 11, 1992. Because that decision was neither appealed timely under AS 23.30.125, nor was a timely modification request made under AS 23.30.130, the compensation decision should be regarded as final. 


The employee argues that AS 23.30.105(a) is to protect employers from cases too old to be investigated, but in this claim the compensation rate was thoroughly investigated. He argues that Gilmore (which found the spendable weekly wage determination statute to be unconstitutional in some circumstances) should apply retroactively to the employee's benefits, noting that the Alaska Supreme Court has applied at least some other rulings retroactively. He also argues that because the Compromise and Release was "partial", it should not be regarded as final. He contends that Gilmore requires that the settlement be "fair", in any event.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
IS ADDITIONAL COMPENSATION BARRED BY AS 23.30.105(A)?


AS 23.30.1​05(a) provides in part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement..., except that if payment of compen​sation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.125.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


In 2B A. Larson, The Law of Workmen's Compensation § 78.41 (1994), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease.

Id. at 15-206.


Finally, . . . the claim period does not run until the claimant has reason to understand the nature and gravity of the injury but its relation to employment.  Even though the claimant knows he or she is suffering from some affliction, this knowledge is not enough to start the statute if its compensable character is not known to the claimant.

Id. at 15-283.


The record is clear that the employee was well aware of his injury, of the injury's relation to his work, and of the disabling nature of his injury since early 1992. Compensation payments to him terminated with the lump sum disbursement of his Compromise and Release settlement on August 20, 1992. By the plain terms of the statute the period during which he could raise a claim for additional compensation benefits began at that point, and terminated two years later. The employee has given us no evidence of latent defects. We must conclude that the employee's claims for additional compensation benefits, and their pendant penalties and interest, are barred as untimely under AS 23.30.105(a). 

II.
IS A COMPENSATION RATE ADJUSTMENT BARRED UNDER AS 23.30.130?


AS 23.30.130(a) which provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstat​es, increases or decreases the compensation, or award compensation.


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted." However, this authority is limited to a period of one year following the issuing of an order, a period which is long past for our decision regarding the employee's compensation rate. We conclude that under AS 23.30.130, our June 11, 1992 decision concerning the employee's compensation rate was final. His claim for adjustment must be denied. 


We also note that even if we could regain jurisdiction over this issue, the employee is requesting us to apply an extrapolation
 of the Alaska Supreme Court's ruling in Gilmore retroactively to his own case. The board has consistently declined to apply Gilmore retroactively. See, e.g., Jeppson v. Sound Development, Inc., AWCB Decision No. 96-0167 (April 29, 1996).

III.
ARE REEMPLOYMENT BENEFITS BARRED BY THE COMPROMISE & RELEASE?


AS 23.30.012 provides, in part:


If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130 [modification of awards], 23.30.160 [assignment and exemption of claims], and 23.30.245 [invalid agreements].


In Olson Logging Co. v. Lawson, 856 P.2d 1155, 1158-1159 (Alaska 1993), the Alaska Supreme Court discussed setting aside C&R agreements.  The court stated:  



Alaska Statute 23.30.012 governs the compromise and release of workers' compensation claims.  That statute provides that settlement agreements are not valid until they are approved by the Board.  Upon approval by the Board, settlement agreements have the same legal effect as awards, except that they are more difficult to set aside....



The Board has the authority to modify awards on its own initiative or upon application of any party for a change in conditions or because of "a mistake in its determination of a fact."   This power, however, is subject to a time limit of "one year after the date of the last payment of compensation benefits...."  



AS 23.30.130(a).  The power to modify awards for changed conditions or mistakes of fact expressed under subsection .130 does not, however, extend to settlements.   Subsection .012 provides that approved settlement agreements discharge the liability of the employer for compensation notwithstanding subsection .130.   This is, therefore, an expression of legislative intent that approved agreements may not be modified because of mistakes of fact.  On this ground we conclude that the Board erred in setting aside the compromise and release on unilateral and mutual mistake grounds. 


We have consistently followed Olsen.  (See, Costlow v. State of Alaska, AWCB Decision No. 94-0025 (February 18, 1994);  Davenport v. K & L Distributors, Inc., AWCB Decision No. 93-0332 (December 22, 1993)).  In Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141 (June 16, 1994), a board panel concluded that although mistake of fact does not constitute grounds for setting aside a Compromise and Release, the board has "inherent authority to [set aside a Compromise and Release] based on allegations of fraud, jurisdictional flaws, or duress."  (Citations omitted).  Id. at 6. The employee has not alleged any specific fraud, duress, or jurisdictional flaws regarding his Compromise and Release. 


Even if we found the employee's settlement was based on a mistake of fact, or that there has been a substantial change of circumstances, we could not set aside the Compromise and Release.  Based on the clear language in Olsen, and subsequent board decisions, we find we have no authority to set aside a Compromise and Release on those grounds.  Accordingly, we must conclude the employee's claim for additional reemployment benefits must be denied and dismissed.


ORDER
1. 
The employer's April 30, 1996 Petition to Dismiss is granted.

2.
The employee's April 3, 1996 claim for additional compensation is denied and dismissed as untimely under As 23.23.105(a).

3.
The employee's April 3, 1996 claim for reemployment benefits under AS 23.30.041 is denied and dismissed under AS 23.30.012.

4.
The employee's April 3, 1996 claim for a compensation rate adjustment under AS 23.30.220(a)(2) is denied and dismissed as untimely under As 23.23.125 and AS 23.30.130.


Dated at Anchorage, Alaska this 16th day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters             


William Walters, 



Designated Chairman



 /s/ Florence Rooney             


Florence Rooney, Member



 /s/Patricia Vollendorf          


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael P. McCrary, employee / respondent; v. Rowan Drilling, U.S., employer, and CIGNA, Insurer / petitioners; Case No. 9200203; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of August, 1996.

                             _________________________________

                             Charles Davis, Clerk
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     � In Gilmore the Alaska Supreme Court found AS 23.30.220(a) unconstitutional, as applied in that case. In the employee's case, his compensation rate dispute arose under AS 23.30.175. 





