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Employee's claim for permanent total disability benefits, a gross weekly earnings determination, medical benefits, interest, legal costs and attorney's fees was heard at Anchorage, Alaska on July 23, 1996.  Employee was present and represented by Attorney Andrew Lambert.  Attorney Patricia Bailie-Shake represents Defendants.  The record closed on July 24, 1996, upon our receipt of copies of Employee's July 3, 1996 Notice of Filing, and July 9, 11, and 12, 1996 Medical Summaries.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee slipped on December 22, 1990 while at work.  She twisted her left knee and struck it, her right shoulder, and upper arm against an ice machine.  Employee gave Employer a written notice of her injury which she signed on December 23, 1990.  She consulted Andrew Embeck, M.D., on December 24, 1990.  Employee complained of pain in her right shoulder and neck.  Dr. Embeck noted bruises on upper arm and her knee, prescribed Ibuprofen, and discharged her from treatment on that date. Dr. Embeck reported his treatment on a workers' compensation physician's report form.  (Dr. Embeck's December 24, 1990 Physician's Report and Chart Notes.)  


Employee testified at the hearing that she had never had back problems before the injury. She testified that her hip and leg felt as if they twisted in the injury.  Her back pain was so severe she could hardly walk; she testified she has had continuous back pain since the injury.  Employee testified that she iced her back after the injury.  Employee's sister, Helen Wade, testified telephonically at the hearing.  She corroborated Employee's testimony that Employee complained of back pain immediately after the injury.  Wade testified Employee had trouble walking after the injury, and took a cab to work sometimes rather than walk the two blocks to work which was her habit before the injury.


Employee did not seek further medical treatment until two months after the injury when she saw Kathleen Todd, M.D., on February 17, 1991, at the Emergency Room of the Valdez Hospital.  Dr. Todd noted:  "Back pain - fall in Dec. - some dizziness with nausea - pain.  Fell striking R[ight] shoulder in Dec. - no back pain then.  No new trauma.  Now low back pain x 2 d[ays].  (Emergency Room report, February 7, 1991.)  Dr. Todd completed our Physician's Report form, indicating a December 22, 1990 date of injury.  She did not mark any box in response to the question:  "Is Condition Work Related?"  Dr. Todd prescribed Ibuprofen, Tylenol #3, and Robaxin. She diagnosed a low back strain.  (Dr. Todd February 17, 1991 Physician's Report).  Employee testified she did not let Employer know about her back problems because she wanted to keep her job.    


On July 1, 1991, x-rays were taken of Employee's lumbar spine and were read as showing marked degenerative disc disease and osteoarthritis with spurring; there was no evidence of a fracture. (George Ladyman, M.D., July 1, 1991 Radiology Report.) Employee consulted Davis Peterson, M.D., on July 2, 1991.   A hand written note from that visit states:  "[Low back pain] x 4 mos. - on & off.  Fell 12/90 . . . @ work but eq \O(o,/)  back/hip problems til February.  Denies previous injury."  In his July 2, 1991 Physician's Report Dr. Peterson stated Employee had "intermittent low back pain over 4 months."  In that same report, he noted:  


This individual was well until a fall in 12-90. . . .   Her back pain initial episode was in 2-91, 3 months later.  This was self limited to about 3-4 days with relatively good recovery.  She was able to continue working.  


The current episode began 3-4 days ago, again insidiously, with the onset of mid and right sided low back pain and some new left leg radiation over the anterior leg and foot.  There has been one episode of bowel incontinence, no bladder incontinence.


Employee testified she continued to work.  On February 22, 1992, while working for Employer, Employee tripped, striking the right side of her forehead, right hand and right knee on the floor.
  She was seen at the Valdez Medical Clinic, and multiple contusions were noted.  The history report states:  "Hit right side forehead on floor & right knee & right hip & right palm."  No back pain or injury was reported.  She was released for work that day.  (Valdez Medical Clinic February 22, 1992 Physician's Report.)   


On June 3, 1992 Dr. Peterson reevaluated Employee.  He diagnosed degenerative lumbar scoliosis with possible early spinal stenosis.  Dr. Peterson also stated in his June 3, 1992 Physician's Report: 


Patient is well known with lumbar degenerative disease and degenerative scoliosis.  She's had three fairly severe episodes of acute back and right leg pain in the last year since I last saw her.  She still works a fairly strenuous job cooking, etc.  She has to stoop and bend for long periods at a time and when these episodes strike she has about 3 to 4 days when she's unable to work and it takes about 10 days or so for recovery to occur.  She's left with a baseline low back pain and has had persisting right leg pain proximally. . . .  She's had a couple of episodes of loss of bowel control. 


On June 5, 1992 a lumbar spine CT was performed which was read as showing multilevel degenerative disc disease, a large calcified central disc protrusion at the L4-5 level, and severe spinal stenosis.


Employee returned to Dr. Peterson on June 19, 1992.  He recommended decompression surgery, with consideration of a segmental fusion.  (Dr. Peterson June 19, 1992 Physician's Report.) Employee testified she continued to work.  


On May 26, 1993 Employee returned to Dr. Peterson because she had had four days of fairly severe exacerbation of back pain with episodes of bowel incontinence.  He noted she continued to work despite her difficulty with prolonged standing or walking.  Dr. Peterson warned Employee that her symptoms suggested the potential for irreversible damage due to her stenosis if she did not have surgery.  He noted she was hesitant to undergo surgery because she wanted to work for two more years to achieve retirement status.  (Dr. Peterson May 26, 1993 Physician's Report.)


On July 9, 1993 Dr. Peterson performed spinal surgery. (July 9, 1993 Operative Report.)  On July 27, 1993 Defendant completed a Controversion Notice denying all benefits alleging there was no medical evidence that the surgery was related to the December 1990 injury.  Employee filed a claim for various benefits shortly thereafter.  On August 6, 1993 and in response to the claim, Defendant again controverted all benefits, indicating there was no medical evidence relating the surgery was a result of the December 1990 injury. 


In his August 4, 1993 Physician's Report, Dr. Peterson stated:


The big issue will be percentage of her current problem referable to work related injury versus pre-existing disease. Mutual of Omaha was her husband's carrier who apparent[ly] has picked this up.  Comp carrier will likely also be assessed a certain percentage of it.  Determining this will be extremely difficult. At this point I would guess that it's probably going to be somewhere in the neighborhood of 10 to 20 percent referable to job specific injury and the remainder natural history of disease with progression with aging.  I don't have any easy way to defend even this range, but I would suspect final settlement would fall somewhere in this area.


Dr. Peterson wrote to Employee's attorney on November 9, 1993.  In that letter he stated in part:  


My opinion with a reasonable degree of medical certainty is that although her lumbar degenerative disease is clearly preexisting, her fall was a major aggravating factor directly related to onset of bladder dysfunction and right leg pain, the absence of which may have allowed ongoing conservative care in this lady.


At a December 28, 1993 prehearing conference Defendant withdrew its controversion effective that date, and agreed to pay temporary total disability (TTD) benefits.  Defendant stated that all medical and transportation expenses submitted had been paid. (December 28, 1993 Prehearing Conference Summary.)  


In his March 28, 1994 Physician's Report, Dr. Peterson stated Employee was stable for purposes of an impairment rating.  He rated her impairment at 30 percent of the whole person, but determined only 5 percent was "directly referable to her fall on the job, remaining being related to pre-existing disease."  Dr. Peterson indicated in his April 26, 1994 Physician's Report that Employee was not likely to be able to return to her previous type of employment due to the lifting, standing, twisting, and other demands.  He believed she was able to work at sedentary or light work.  Dr. Peterson also stated:  "Based upon her age and difficulty in retraining, as well as her whole body impairment of 30%, she may be considered for early retirement and potential Social Security Disability." 


In a May 31, 1994 response to a letter from Employee's attorney, Dr. Peterson changed the impairment rating to a 10 percent rating attributable to the 1990 injury.  Defendant paid the permanent partial impairment [PPI] benefits for the 10 percent rating.
    

 
Employee requested an evaluation under AS 23.30.041(c) for reemployment benefits.  The rehabilitation specialists who performed the evaluation recommended Employee be found eligible for reemployment benefits based on Dr. Peterson's opinion that she could not perform her job at the time of injury, but could do sedentary work.  The rehabilitation specialist reported that Employee was 61 years, was graduated from high school in 1952, and briefly attended a junior college.  The rehabilitation specialist noted that Dr. Peterson said Employee could not return to her job at the time of injury.  Based on the restrictions imposed by Dr. Peterson, the rehabilitation specialist concluded Employee's physical capacities prevented her from returning to any of the jobs she held in the 10 years before her injury.  (September 23, 1994 Eligibility Evaluation Report.)  


The Reemployment Benefits Administrator (RBA) found Employee eligible for a reemployment plan.  On February 6, 1995, rehabilitation specialist Jill Friedman submitted a 12-month plan to retrain Employee as an administrative clerk.  The goal was to return Employee to work for Employer so she could vest for retirement benefits.  


Defendant had Employee examined by Shawn Hadley, M.D., on November 28, 1995.  In her November 28, 1995 report Dr. Hadley stated Employee's preexisting degenerative disease, and not the December 22, 1990 injury, was the cause of her low back problems.  Dr. Hadley based this on the medical records which indicated Employee did not report back problems until February 1991 when she saw Dr. Todd.  Dr. Hadley believed Employee had the physical capacities to participate in a reemployment plan to do sedentary clerical work.  Dr. Hadley believed she could do clerical work if she used an ergonomically appropriate chair and was able to recline during breaks.


In her deposition, Dr. Hadley testified that a person who aggravated a disc condition by a slip and fall would have pain within two weeks of the incident.  (Dr. Hadley Dep. at 26 - 28.)  She also testified trauma does not accelerate a disc problem unless it is a major trauma, such as a fall from a roof, and even then the process takes years.  She was uncertain whether stooping, bending, or twisting would accelerate disc disease.  (Id. at 30 - 38.)  


In order to determine whether Employee had the physical capacity to perform light-duty work, Dr. Hadley testified a physical capacities evaluation should be performed to determine how long Employee can sit, stand or walk.  (Id. at 61.)


In July 1995, Employee consulted Harbir Mankin, M.D., for a variety of problems.  In his July 6, 1995 report Dr. Mankin stated it was not clear whether Employee's incontinence problems were related to her 1990 injury.


At a prehearing conference on December 28, 1995, Defendant indicated it would deny liability for Employee's condition based on Dr. Hadley's opinion.  It also disputed all claims made by Employee.  The parties agreed to waive their right under AS 23.30.095(k) to request a Board-ordered second independent medical evaluation.  


Employee had begun treating in April 1995 with Michael Hansen, PA-C.  In a February 21, 1996 letter, he opined that the back brace Employee wore after surgery aggravated her hiatal hernia. 


Employee contends her condition got worse during the past two years.  Dr. Peterson participated in a reemployment conference on May 23, 1996.  In his May 23, 1996 Physician's Report, Dr. Peterson said Employee could work, at most, four hours a day at a sedentary position that allowed her to change positions.  


Friedman testified at the hearing.  She testified that at the time the plan was developed, Employee was capable of participating in the plan.  The plan required attending 7 hours of computer schooling a day for  20 weeks, and then working 8 hours a day for 7 months in on-the-job training (OJT).


She has had periodic contact with Employee since early 1995.  Friedman has noticed that Employee's physical condition is worse now than in November 1995. Friedman believes Employee is no longer capable of completing the plan.  Friedman testified that without retraining, Employee cannot be employed in a position which would provide a remunerative wage.

  
According to Friedman, Employee has never refused to cooperate with reemployment efforts.  Friedman testified the plan was submitted to the parties on February 6, 1995.   Employee signed the reemployment plan on February 10, 1995.  Employer did not sign the plan.  


On May 10, 1995 Friedman wrote to the RBA regarding Employee's reemployment plan.  She indicated Employer had expressed concern about the initial plan as "too ambitious" for Employee.  Friedman had additional testing done; Employee's scores indicate she has the ability to succeed in learning and performing repetitive clerical tasks.  Friedman submitted an Addendum to the plan, listing two specific employers who were willing to provide OJT for Employee after completion of her vocational training.  At a June 8, 1995 prehearing conference the parties again agreed to put the reemployment plan on "hold."  (June 12, 1995 Prehearing Conference Summary.)  


Friedman testified she was aware that Employee had preferential rehire rights with Employer under AS 39.25.158.  Friedman testified she tried to develop an OJT program with Employer, but was unable to do so.


Defendant presented the telephonic testimony of Richard Davis who manages the program for preferential hire of injured State of Alaska workers.  He testified there are 559 total full-time administrative/clerical positions available with the State of Alaska.  He did not know if there were any openings in these positions.  He was unable to determine how many, if any, were sedentary or light-duty positions.   


Davis testified there are 13 total part-time administrative clerk positions available with the State of Alaska.  Of these 13 positions, he did not know how many, if any, were sedentary.  As of the end of May 1996, Employer had one part-time position open; there was nothing open before that.  


Gale Sinnot also testified telephonically on Defendant's behalf.  She is a certified rehabilitation counselor and  the Regional Administrator for the State of Alaska, Division of Vocational Rehabilitation.  She believed Friedman's plan was a good one, but she had a few ideas for improvement.  


Sinnot testified regarding employment possibilities for Employee without retraining.  She was aware of two sedentary, part-time clerical positions at the Alaska Native Hospital that were available as of July 15, 1996, but she had no idea of the pay scale.  


Sinnot testified she has a generalized knowledge of the labor market, but no specific information.   She believes more part-time positions are becoming available in the labor market.  She believes there are probably part-time sedentary positions which Employee could do without retraining, although she admitted it is difficult to find employment for someone with a disability.  She could not identify any particular suitable jobs available to Employee.   


Employee also seeks a determination of her gross weekly earnings and a resulting compensation rate increase from $261.40 to $389.80 for temporary total disability benefits.  This would also result in an increase in the stipend paid under AS 23.30.041(k) from $196.05 to $292.35.  Defendant stipulated Employee is entitled to an increase if we determine that her condition is compensable.  (Employer's Hearing Brief at 17.)  Employee also seeks an award of interest on the rate increase.


In addition, Employee requests an award for medical expenses of $121.06 for treatment by Dr. Tomera, $270.00 for treatment by Dr. Christensen, and $475.00 for services provided by Anchorage Diagnostic Imaging.  Defendant did not dispute these charges totalling $866.06.


Finally, Employee seeks an award of the statutory minimum attorney's fee under AS 23.30.145(a) for all past and future compensation benefits, as well as legal costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Defendant concedes that under AS 23.30.120 Employee raised the presumption that her claim is compensable.  Because Defendant admits Employee enjoys the benefit of the presumption, Defendant has the "burden to overcome the presump​tion by coming forward with substan​tial evidence that the injury was not work related."  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381 (Alaska 1991).  While the employee still bears the burden of proof, the burden of going forward with evidence shifts to the employer.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined "substantial evidence" as "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210(Alaska 1966).)  In Norcon, Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994), the court reaffirmed that when medical experts rule out work-related causes for the employee's condition, the medical doctors are not required to offer alternate explanations for the condition.  Finally,  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  


If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his or her case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


A longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services,  577 P.2d 1044, 1049 (Alas​ka 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 993, 996-7 (Alaska 1970).


Under Wolfer, we view Dr. Hadley's opinion by itself and find it is sufficient to overcome the presumption.  Dr. Hadley unequivocally stated the December 1990 injury did not cause, aggravate, or accelerate Employee's back, leg or incontinence problems.  Dr. Hadley testified that, if Employee had injured her back or if the injury had aggravated the back condition, her symptoms would have appeared within no more than two weeks after the event, and certainly sooner than two months after the event.  (Hadley Dep. at 9, 27-28.)


We next determine whether Employee proved her claim by a preponderance of the evidence.  We find Employee and Helen Wade are credible witnesses.  As 23.30.122.  They both testified Employee suffered back problems immediately after the injury.  They testified she continued to work despite her symptoms, because she wanted to vest for retirement benefits.  Employee testified she did not want Employer to know about her condition because she was afraid she would lose her job.  While this may not have been realistic, we find her concern explains her lack of complaints and medical attention immediately after the injury.  


Dr. Peterson opined in his November 9, 1993 letter that  Employee's lumbar spine problems were primarily due to the "ongoing chronic degeneration predating the fall; however, she experienced marked acceleration in symptoms after her fall at work December 22, 1990. . . ."  He went on to say her injury "was a major aggravating factor directly related to onset of bladder dysfunction and right leg pain, the absence of which may have allowed ongoing conservative care. . . ."  We find Dr. Peterson's opinion clearly establishes that the injury combined with her pre-existing condition to produce a condition requiring more than conservative care.


We find Dr. Hadley was aware of Employee's statements that her back pain arose at the time of the 1990 injury.  (Hadley Dep. at 40.)  However, we find she disregarded those statements because they were not reported in the medical records.  (Id. at 8 - 11.)  We find Employee credible regarding her back complaints immediately after her injury.  We choose to give less weight to Dr. Hadley's opinion because she disregarded Employee's statements in forming her opinion. 


Dr. Hadley acknowledged that something as trivial as rolling over in bed can trigger symptoms in a person with no prior back symptoms, and a medical evaluation will disclose significant degenerative problems.  She testified that something so trivial is the "final grain of sand on the scale that makes things tip and become symptomatic."  (Id. at 10.)  We find Dr. Hadley's testimony acknowledges the "combining" possibility, but discounts it in Employee's case.  Dr. Hadley appears to have a difference of opinion with Dr. Peterson because she believes Employee's  slip and fall from a standing position could not be a substantial factor in her present condition.  (Id. at 12, 40.)


We find Dr. Peterson's opinion more persuasive.  His opinion is based upon Employee's testimony that she felt the immediate onset of back pain, which is consistent with our findings.


Dr. Peterson stated that the injury was a major factor in  eliminating conservative care for her pre-existing condition.  Dr. Peterson's opinion is consistent with Dr. Hadley's testimony that even a trivial incident can combine with a pre-existing condition to produce the need for care.  We conclude Employee's December 1990 injury combined with her pre-existing condition to produce the need for additional medical care, including surgery, and her current disability.  We conclude Employee's back condition is compensable.


Next we consider Employee's claim that she is permanently and totally disabled.  Recently in Meek v. Unocal Corp., ___ P.2d ___ (Op. No. 4344) (Alaska April 26, 1996),  the court addressed the interaction between reemployment benefits and permanent total disability (PTD) benefits.  The court ruled it is not necessary to be less than PTD to be eligible for reemployment benefits, nor is it incongruous for an employee who has requested reemployment benefits to claim PTD benefits.  The court went on to say:


The Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment."   AS 23.30.265(10).   We have held that "total" disability means "the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  J.B. Warrack Co. v. Roan, 418 P.2d 986, 988 (Alaska 1966).  Under the "odd-lot" doctrine, which we have adopted, "`total disability may be found in the case of workers who, while not altogether incapacitated for work, are so handicapped that they will not be employed regularly in any well-known branch of the labor market."  Olson v. AIC/Martin J.V., 818 P.2d 669, 674 (Alaska 1991) . . . .


The concept of total disability includes an education component. . . .  ("Factors to be considered in making [a finding that a person's earning capacity was decreased due to a work-related injury] include not only the extent of the injury, but also age, education, employment available in the area for person with the capabilities in question, and intentions as to employment in the future. . . ."


The court also ruled in Meek that the "pro-worker" presumption in AS 23.30.120(a) applies to PTD claims.  The court has previously noted that once an employee establishes a claim of disability, the employee retains the presumption of continuing disability unless and until the employer introduces substantial evidence to the contrary.  See Olson; Municipality of Anchorage v. Carter, 818 P.2d 661, 665 n.10.  In Olson the court quoted with favor from Newport News Shipbuilding & Dry Dock Co. v. Director, Office of Workers' Comp. Programs,United States Dep't of Labor, 592 F.2d 762, 765 (4th Cir. 1979):  "We think the employer must demonstrate that `there [are] jobs available in the local economy which the claimant, considering his age, past experience, and disability, [is] capable of performing'."  Olson at 673-74.  


We find Employee's injury permanently precludes her from doing her job at the time of injury.  Dr. Hadley testified that as of November 1995, a physical capacities evaluation was needed to determine if Employee had the physical ability to work at something beyond a sedentary job.  (Id. at 50-51.)  We find no physical capacities evaluation has been done.  The evidence supports a finding that Employee is capable of sedentary work only at this time.  According to Dr. Hadley, Employee could work full time if an appropriate chair was available and if she could recline while on breaks. 


We find Employer failed to present evidence that sedentary work, which Employee could perform given her physical condition, her education, her past training, and work experience, is readily and steadily available in the labor market.  While Davis and Sinnot testified generally about work availability, they were not familiar with Employee's specific training and experience or her limitations. Even assuming Employee could work full time, they could not testify that jobs were available to Employee that she was capable of performing or that had the accommodations Dr. Hadley testified would be required.  We conclude Employee is PTD unless she is retrained.   We will order Defendant to pay Employee PTD benefits. 


Defendant did not dispute Employee's request that we determine her gross weekly earnings are $634.80, and her TTD benefits rate should be at least $389.90.  Also, if she is entitled to benefits under AS 23.30.041(k), her weekly compensation rate would be $292.35 per week.  We will order Defendant to adjust Employee's compensation benefits accordingly, and pay interest on the increased benefits.  


In view of Meek, it is not clear whether Employee should have been paid benefits under AS 23.30.041(k) or PTD.  Because this was not addressed by the parties, we will not rule on it at this time.  We retain jurisdiction over this issue in case a dispute arises.  


Defendant did not dispute Employee's request for medical expenses totalling $866.06.  We will order Defendant to pay these medical expenses.


Defendant did not dispute Employee's request for statutory minimum attorney's fees under AS 23.30.145(a).  We find Employee's claim was controverted both in fact and by the Controversion Notices, and Employee retained an attorney who successfully pursued her claim.  We find attorney's fees are due pursuant to AS 23.30.145(a) on all benefits we have awarded.  We will order Defendant to pay attorney's fees accordingly.


ORDER

1.
Employee's condition is compensable.  Defendants shall pay Employee permanent total disability benefits.  We retain jurisdiction to determine when these benefits commence in the event a dispute arises.  


2.
Employee's gross weekly earnings are $634.80.  Defendants shall adjust Employee's weekly disability benefits accordingly.  Defendants shall pay Employee interest upon the adjustment.


3.
Defendants shall pay Employee's medical expenses totalling $866.06.


4.
Defendants shall pay Employee's attorney the statutory minimum attorney's fee due under AS 23.30.145(a) on the benefits awarded herein. 


Dated at Anchorage, Alaska this 19th day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Harriet Lawlor             


Harriet Lawlor, Member



 /s/ Marc D. Stemp              


Marc D. Stemp, Member

Dissent of Designated Chairman Rebecca Ostrom:


I respectfully dissent from the majority's conclusion that Employee's condition is compensable.  I believe that with the passage of time, Employee's and Wade's memories have dimmed.  I find the medical records best reflect the events after the injury.  There is no mention of back problems in the medical records for almost two months after the injury.  The first time Employee saw Dr. Todd and Dr. Peterson, she indicated she had no back pain at the time of injury.  The onset of back pain was not related to a particular injury; it started two days before her visit to Dr. Todd.  Dr. Peterson's initial report also substantiates the back pain started approximately two months after the injury.   


I find the back pain was the result of the natural progression of her degenerative condition.  Dr. Hadley's opinion is consistent with the reported medical history, and I would rely upon her opinion.


I am not implying that Employee and her sister were untruthful in their testimony.  I believe that after the passage of so much time, Employee and her sister believe she complained of back immediately following the injury, but in reality her back complaints did not occur for over two months after the injury.


Had I found the condition compensable, I would agree with the remainder of the majority's findings.



 /s/ Rebecca Ostrom             


Rebecca Ostrom, Designated Chairman

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Wanda M. Carter, employee / applicant; v. State of Alaska, Division of Health & Social Services (Self-Insured), employer / defendant; Case No. 9032636; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of August, 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     �This injury was reported for workers' compensation purposes and accepted by Defendant as a compensable injury.  We established case number 9203952 for records relating to this injury. 


     �Apparently Defendant recategorized benefits paid under AS 23.30.041(k) as PPI benefits according to a copy of a March 24, 1995 Compensation Report file in our case number 9203952.  This case was established for Employee's February 22, 1992 injury.  Defendant paid Employee temporary disability benefits under this case file for the period of June 17, 1993 through March 27, 1994.  The parties did not ask to combine our file for the 1992 injury with our file for the 1990 injury.  However, based on their arguments, it appears the parties combined their records for the two injuries and are not distinquishing between the two cases for purposes of this hearing.





