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SYLVIA NAVARRO,



)








)
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)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9213344

ALASKA REGIONAL HOSPITAL,

)

(Self-insured)




)
AWCB Decision No. 96-0354








)




Employer,


)
Filed with AWCB Anchorage




  Defendant.

)
August 29, 1996

___________________________________)


This matter was heard on the written record on July 25, 1996, in Anchorage, Alaska.  The employee is represented by attorney Charles W. Coe.  The employer is represented by attorney Monica Jenicek.  The record closed at the conclusion of the hearing.


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) to order a Second Independent Medical Evaluation.


SUMMARY OF THE EVIDENCE

It is undisputed that while working for the employer on June 21, 1992, the employee slipped on a wet floor and came down hard onto her buttocks, then neck, and the back of her skull and back.  The employer accepted her claim and proceeded to pay benefits.


Michael H. Newman, M.D., started seeing the employee on July 21, 1992.  His notes of that date reflect that she was complaining of neck pain, chronic headache, dizziness, loss of memory, and low back pain which was at the lumbosacral junction and radiated to the legs.  The diagnosis: "Developing chronic pain syndrome, doubtful any significant organic pathology."  On July 23, 1992, Dr. Newman noted, "Sylvia is back in followup of her magnetic resonance Image (MRI) scan which is entirely normal."


On July 29, 1992, the employee was seen by Marjorie Smith, M.D., for a neurological examination.  Her impression:  "Probable post concussive syndrome."  On August 10, 1992, the employee was evaluated by Morris R. Horning, M.D., who assessed:


The patient demonstrates some pain behavior.  Objectively, there were few findings with testing in the P/T Department today.  The patient's range of motion was within functional limits for neck and low back.  The patient has some soft tissue tightness into the paraspinals, upper transezius, and scaleni muscles bilaterally.


On August 27, 1992, the employee saw Dr. Horning once again, and his impression was: (1) Muscle contraction pain (fibromyalgia) and (2) Symptom magnification."


On November 30, 1995, the employee was seen by David M. Hirsch, D.O., complaining of frequent and severe head pain which started  in the cervical spine region and traveled down into her right arm and forearm into her hand.  His findings were based on nerve conduction studies and electromyography (EMG) of the bilateral upper extremities, were normal.


At the employer's request, the employee was evaluated on December 1, 1995, by Larry L. Likover, M.D.  After taking a history, performing a physical examination, and reviewing films, the doctor made the following assessment:


IMPRESSION:  My impression of this case is that this lady's case consists purely of subjective complaints of intermittent neck ache and backache which she, at time, states is severe.  Objectively, this lady as a clinically normal examination of the neck and low back area.  There are no objective neurological findings of significance, there are no physical findings indicating a significant nerve root lesion or entrapment syndrome.


I feel that there is no major difference between the MRI of her neck in 1992 and 1995.  I feel that there is no evidence of substantial or significant injury to this lady's neck that can be specifically attributable to the slip and fall incident.


I feel strongly that this lady is not a surgical candidate and would not benefit in any substantial way from a three level anterior cervical diskectomy and fusion.  In fact, I believe the chances of surgery making her worse are far greater than the chances of making her worse, or far greater than the chances of making her better. . . . Discograms, as obtained by the treating doctor
 who proposes to be the treating surgeon do not make surgical treatment of this lady's neck a medical necessity, nor is surgery mandated in any way.


In a letter to the employer dated March 12, 1996, John D. Halcomb, M.D., stated in part:


[I] have noted that you state that based upon the recommendations of an independent medical evaluation that no further treatment of any kind is authorized to Ms. Navarro.  Clearly this is inappropriate.  I have had a chance to review Dr. Likover's evaluation.  I have also had the opportunity to evaluate Ms. Navarro on several occasions.  Dr. Likover emphasizes the fact that cervical discograms were performed by me.  I performed these discograms with utmost attention to detail and with adherence to all criteria for the correct performance of these discograms.  There is nothing in the literature to suggest that discograms cannot be performed by the treating surgeon or that if they are that they are automatically suspect or unreliable.


Dr. Likover also says that she has a normal examination of the neck and lower back areas.  I certainly have not found that she has a normal examination.  I also feel that his reading of the MRI is incorrect.  Dr. Likover feels strongly that this lady is not a surgical candidate and would not benefit in a substantial way from a surgical procedure. . . . 


At a prehearing conference held on June 20, 1996, the parties agreed that a SIME was needed to determine whether the employee is a surgical candidate for a three-level anterior cervical diskectomy and fusion.  The parties have filed SIME forms as agreed to at the conference.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k)
 provides:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


We find there is a medical dispute regarding the necessity of further medical treatment.  That is, whether the employee is a surgical candidate for a three level anterior cervical diskectomy and fusion.  Because the medical opinions of Drs. Likover and Halcomb are so diverse, and the subject matter so complex, we find we should exercise our discretion under AS 23.30.095(k).  We find the SIME must be performed by a physician on our list unless we find that a physician on our list is not impartial.  8 AAC 45.095(f).  We find from the nature of the employee's condition that the SIME should be performed by a physician specializing in orthopedics.  The two physicians specializing in orthopedics on our list are Douglas Smith, M.D., and Edward Voke, M.D.  The parties have indicated that the employee has not been seen by either of these physicians.  While both Dr. and Dr. Voke are impartial physicians with the qualifications and experience to perform a SIME, we select Dr. Smith to perform the SIME in this case.  


ORDER

1.  Dr. Smith shall perform the SIME.


2.  The parties shall proceed as follows:


    A.  All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  The parties may submit up to three questions within 15 days of the issuance of this decision and order for us to consider including in the letter to the SIME physician.  The questions should relate to the issues currently in dispute.


B.  The employer shall prepare two copies of all medical records in its possession, including physician's depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders on the employee with an affidavit verifying the binders contain copies of all medical records in the employer's possession regarding the employee.  This must be done within 10 days of the issuance of this decision and order.


C.  The employee shall review the binders.  If the binders are complete
, the employee shall file the binders with us with 10 days after the employee receives them, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders with us within 10 days of the issuance of this decision and order.


D.  If either party receives additional medical records or physicians' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions.


E.  The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME physician.  The employee shall prepare the list within 10 days of the issuance of this decision and order, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us within 15 days of the issuance of this decision and order.   


F.  Other than the film studies which the employee hand carries to the SIME physician and the employee's conversation with the SIME physician's office about the examination, neither party shall have contact with the SIME physician, the physician's office, or give the SIME physician any other medical information, until the SIME physician has submitted the SIME report to us.


G.  If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician's office.


Dated at Anchorage, Alaska this 29th day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder              


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf         


Patricia A. Vollendorf, Member



 /s/ Philip Ulmer                   


Philip E. Ulmer, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Sylvia Navarro, employee / applicant; v. Alaska Regional Hospital, employer; (self-insured) / defendant; Case No.9213344; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of August, 1996.

                             _________________________________

                             Charles E. Davis, Clerk
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     � In this regard, Dr. Likover is referring to John D. Halcomb, M.D.  We have not been able to locate any medical reports of Dr. Halcomb prior to March 12, 1996.


     � Amended by Chapter 75, §4, SLA 1995.


     � Making certain that all of Dr. Halcomb's records are included in the binders.





