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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT D. KOENEN,



)




Employee,


)




  Applicant,

)
ERRATA








)



v.




)
AWCB CASE NO. 9426378








)

CHUGACH ELECTRIC ASSOCIATION, INC.,)
AWCB Decision No. 96-0367




Employer,


)








)
Filed with AWCB Anchorage



and




)
October 10, 1996








)

RELIANCE INSURANCE COMPANY,

)




Insurer,


)



 
 Defendants.

)

  __________________________________)


The Interlocutory Decision and Order Number 96-0367, in Robert D. Koenen v. Chugach Electric Association, Inc., (September 6, 1996) contains an error.  The case number ios incorrect as it lists Mr. Koenen's other case number (9426523).  The proper case number for the above Interlocutory Decision and Order is AWCB Case No. 9426378.


Dated at Anchorage, Alaska this 10th day of October, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom           


Rebecca Ostrom,



Designated Chairman


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Robert D. Koenen, employee / applicant; v. Chugach Electric Association, Inc., employer; and Reliance Insurance Company, insurer / defen​dants; Case No. 9426523; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of October, 1996.

                             _________________________________

                             Charles Davis, Clerk

ROBERT D. KOENEN,
)


Employee,
)


  Applicant,
)
INTERLOCUTORY




)
DECISION AND ORDER


v.

)




)
AWCB CASE No. 9426523

CHUGACH ELECTRIC ASSOCIATION, INC.,)


Employer,
)
AWCB Decision No. 96-0367




)


and

)
Filed with AWCB Anchorage




)
September 6, 1996

RELIANCE INSURANCE COMPANY,
)


Insurer,
)


 Defendants.
)

  __________________________________)


The parties request that we exercise our discretion under AS 23.30.095(k) and order a second independent medical evaluation (SIME) was heard based on the written record at Anchorage, Alaska on August 22, 1996.  Employee is represented by attorney Michael Cohn.  Attorney Elizabeth Goudreau represents Defendants. 


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee injured his back in the course and scope of his employment on November 22, 1994, when a plane in which he was a passenger landed with its landing gear up.  He saw Brett Baker, D.C., on November 23, 1994, who diagnosed thoracic and lumbar sprain/strain, an acute cervical sprain or possible C-5 fracture, and post-traumatic head​aches.  Dr. Baker referred Employee to John W. Thomas, D.C.  (Dr. Baker November 23, 25 and 26, 1994 notes.)  


Dr. Thomas treated Employee through November and December 1995. (Thomas chart notes.)  In January 1995 Dr. Thomas prescribed physical therapy for Employee's chronic myofascial pain syndrome, and cervical/thoracic/lumbar sprain.  (Back In Action January 19, 1995 report.)


An MRI study done January 23, 1995, was read as showing a disc herniation at the L4-5 level, and obliteration of the disc space at the L5, S-1 level.  (January 23, 1995 Radiology Report.)  An MRI of the cervical spine was read as showing a disc protrusion at C5-6.  There was some indication of an osteophytic component at the C5-6 level.  Because of these findings, Dr. Thomas referred Employee to Louis Kralick, M.D., a neurologist, for an evaluation.  (Dr. Thomas January 31, 1995 letter.)  Dr. Kralick recommended a discectomy together with an interbody fusion for the cervical problems.  (Dr. Kralick February 14, 1995 report.)


Dr. Thomas continued to treat Employee; together they continued to look for non-surgical options.  Dr. Thomas referred Employee to Edward Barrington, D.C., for an evaluation and nerve testing.  (Dr. Thomas February 15 and 17, 1995 chart notes.) Dr. Barrington recommended continuing conservative care.  (Dr. Barrington February 27, 1995 report.)


Defendants had Employee examined by a panel of physicians comprised of Raymond Englander, M.D., a neurologist, Bryan Laycoe, M.D., an orthopedic surgeon, and Scot Fechtel, D.C., M.D., a chiropractic-orthopedic specialist.  They concurred the cervical and lumbar conditions were related to the injury, although there was evidence of pre-existing degenerative changes.  They recommend​ed against surgery, instead suggesting continuing conservative care.  However, they believed Employee should be weaned from passive modalities, and should be in a progressive physical therapy program.  They recommended a psychological assessment or multi-disciplinary pain clinic evaluation because of the nonorganic factors and the significant functional overlay.  If Employee's radiculopathy continued, they suggested further nerve testing by a neurologist or physiatrist. (March 11, 1995 Medical Evaluations report.)


Employee continued seeking treatment from Drs. Thomas and Barrington, and physical therapy at Back in Action.  In April 1995 Employee was evaluated by Wandal Winn, M.D., at Defendants' request as recommended by Medical Evaluations.  Dr. Winn diagnosed situational phobia, resulting from the accident.  Dr. Winn concluded Employee was not medically stable from a psychiatric perspective.  However, he did not recommend any psychological or psychiatric treatment, just continued conservative care and physical therapy.  (Dr. Winn April 25, 1995 report.)  


Defendants chose Kris Hirata, M.D., to conduct nerve testing.  Her impression was abnormal electrodiagnostic study consistent with early left L5 radiculopathy. (Dr. Hirata May 10, 1995 report.)


Employee continued treatment with Dr. Thomas or his associate Brian Stanley, D.C.  In his May 23, 1995 chart notes, Dr. Stanley stated he received a phone call from Defendants' adjuster who "now seeks specific neurosurgery at Calif. Spine Care Medical Group, Daly City. . . .  I do recommend same in view of full conservative efforts and excellent patient compliance. . . ."


Employee was examined at SpineCare Medical Group, Inc., in July 1995 by a psychiatrist, David Anderson, M.D., as well as Arthur White, M.D., and John Pletz, M.D., whose specialties were not indicated.  In a July 11, 1995 report they recommended a two-level laminectomy, and noted Employee wanted to proceed with obtaining authorization for surgical intervention.  Lumbar surgery was performed by Dr. White on July 17, 1995.


Employee returned to Dr. Stanley for follow-up care.  Defendants had Employee re-examined by Drs. Fechtel and Laycoe in October 1995.  They recommended no further treatments for the lumbar stabilization and rehabilitation.  They believed his cervical condition had not returned to pre-injury status, but they recommended no further treatment or testing.  They believed Employee had reached medical stability.  Vocational rehabilitation was also recommended.  (Medical Evaluations October 7, 1995 report.)  In a supplemental report of November 4, 1995, Dr. Laycoe explained that Employee's range of motion testing did not meet the validity test, and additional inclinometer testing needed to be done to provide a rating of Employee's permanent impairment based on his range of motion.  Using only the diagnosis as a basis for a rating under the American Medical Association's Guides to the Evaluation of Permanent Impairment, 3rd. ed. (1988), Employee's permanent partial impairment (PPI) rating was nine percent.


In November of 1995 Glenn Ferris M.D., who specializes in physical medicine and rehabilitation, examined Employee upon referral by Drs. Stanley and Thomas.  (Dr. Thomas December 11, 1995 letter.)  Dr. Ferris suggested epidural injections for Employee's radiculopathy, as well as hydrotherapy.  Dr. Ferris also prescribed medication for paresthesia and sleep disturbance. He believed these conditions were related to Employee's 1994 accident.  (Dr. Ferris November 9, 1995 Consultation Examination).   


Dr. Thomas reported that Employee was not medically stable in December 1995, and that it was premature to rate Employee's PPI.   He noted the back surgery did not produce favorable results. Dr. Thomas asked Defendants if it would be possible to have Employee attend a work hardening program, receive another psychological evaluation, continue a pain control program, and undergo conservative chiropractic care.  (Dr. Thomas December 11, 1995 letter.)


Employee continued treatments with Dr. Ferris.  In a February 12, 1996 letter to Dr. Stanley, Dr. Ferris stated Employee completed the epidural injections series, with some improvement.  Dr. Ferris indicated Employee would be started on a therapeutic program as his "activity envelope" increased.  Dr. Ferris recom​mended Employee continue conservative care with Dr. Stanley.


In his March 25, 1996 report Dr. Ferris indicated Employee could not return to his job at the time of injury, and he could perform sedentary or, perhaps, light-duty work.  A physical capacities evaluation was recommended to determine his physical ability.  Dr. Ferris wrote that Employee would need continued medication, and a hydroexercise program.  Dr. Ferris stated that, according to the Alaska Workers' Compensation Act's definition, Employee was medically stable at that time.  Dr. Ferris rated Employee's PPI at 46.5 percent of the whole person.


Dr. Pletz wrote to Employee's attorney on May 8, 1996 regarding the October 7, 1995 report of Drs. Fechtel and Laycoe.  Dr. Pletz stated Employee needed ongoing pool therapy, medications, and blocks for his cervical condition.  Dr. Pletz indicated surgery might be required in the future for the cervical condition.  According to Dr. Pletz, Employee's cervical condition was not medically stable.  Dr. Pletz recommended Gary McCarthy at Alpine Physical Therapy to provide further treatment.  Dr. Pletz opined that Employee's condition was due to the accident.


Employee was examined on August 1, 1996 by Stephen Marble, M.D., a physiatrist.  Dr. Marble opined that Employee's L4-5 lumbar disc and cervical strain condition were related to the accident.  He indicated Employee's stenosis at L4-5 and L5-S1 was not associated with the accident.  Dr. Marble believes Employee's C5-6 bulge was related to his degenerative disc disease, and the work injury was not a substantial factor in bringing about the cervical disc bulge.


Dr. Marble indicated Employee's lumbar/cervical spina bifida and degenerative disc disease, as well as his fused L5-S1 spine segments, pre-existed the accident; he did not comment on whether the accident aggravated any of these conditions. 


Dr. Marble rated Employee's PPI at 10 percent of the whole person, using the AMA Guides, 4th ed. (1994). Under the AMA Guides, 3rd. ed. (1988), Employee's rating would be 40 percent of the whole person which Dr. Marble considered "ridiculous."  Dr. Marble did not have any recommendations for further treatment.


The parties agreed they would like us to exercise our discretion and order an SIME.  They agree that a physician who is a physiatrist would be appropriate to perform the SIME.  They have agreed upon Morris Horning, M.D., as the SIME physician. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attend​ing physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians select​ed by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


In order to exercise our discretion under AS 23.30.095(k), we must first find there is a dispute, about one of the listed factors, between the Employee's "attending physician" and the employer's "independent medical evaluation."  Under AS 23.30.095(a) an "employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by employee's attending physician is not considered a change in physicians."   


Employee has seen numerous physicians.  However, we find the examinations by these many physicians were always initially upon referral by the attending physician, with Employee sometimes submitting to treatment by the physician to whom he was referred.  We find Employee has not "changed" attending physician, except as permitted by the Act, since his injury.   We find Employee's attending physician is Dr. Ferris, who lists himself as special​izing in physical and rehabilitative medicine.  


We find Defendants had Employee examined in October 1995 by a panel of physicians.  The panel suggested further testing might be needed.  We find Defendants chose Dr. Hirata to perform the testing.  Dr. Hirata specializes in physical and rehabilitative medicine, and is a physiatrist.  We find Defendants changed physi​cians when they had Employee examined by Dr. Marble, who is also a physiatrist.  We find no evidence that Employee agreed in writing to this change.
  We find Dr. Marble is Defendants' current independent medical evaluator.


We find there is a medical dispute regarding the cause and compensability of Employee's current cervical condition.  Dr. Ferris believes the cervical condition is the result of the accident while Dr. Marble believes it is the result of the pre-existing degenerative disc disease.  We find there is a disagree​ment between Dr. Ferris and Dr. Marble about the need for further treatment, including prescription medication, for Employee's lumbar and cervical conditions.  We find there is a dispute about when Employee's lumbar and cervical conditions reached medical stabili​ty.  Dr. Ferris believes Employee was not medically stable until March 25, 1996.  Dr. Marble believes Employee's lumbar and cervical conditions were stable by October 7, 1995.  


We find there is a dispute about the appropriate PPI rating.  Under the AMA Guides, 3rd. ed. (1988), Dr. Ferris rated Employee's PPI at 46.5 percent of the whole, while Dr. Marble rated him at 40 percent.


We find the parties agree to our ordering an SIME.   Based on the parties' agreement and our findings, we exercise our discretion under AS 23.30.095(k) to order an SIME. We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  8 AAC 45.092(f). We find a physician specializing in physical medicine is an appropriate specialist to perform the examination.  We find Morris Horning, M.D., is a physician on our list who specializes in physical medicine.  We will ask Dr. Horning to perform the SIME.   


ORDER
1.  An SIME shall be conducted on the issues of (1) what is the cause of Employee's present cervical condition, (2) whether the cervical condition is related to his 1994 accident, (3) the necessity for further treatment for the cervical and lumbar conditions, (4) when Employee's lumbar and cervical conditions reached medical stability, and (5) the degree of PPI due to the 1994 accident.  

2.  The parties shall proceed as follows:


A.  All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  Each party may submit up to 10 questions by September 19, 1996 for us to consider including in the letter to the SIME physician.  The questions must relate to the five issues currently in dispute under AS 23.30.095(k), as listed in order number 1 above.


B.
Defendants shall prepare two copies of all medical records in their possession, including physicians' depositions, put the copies in chronological order by date of treatment starting with the first medical treatment and proceeding to the most recent medical treatment, number the pages consecutively, put the copies in two binders, and serve the binders on Employee with an affidavit verifying the binders contain copies of all the medical records in Defendants' possession regarding Employee.  This must be done by 

September 19, 1996.  


We emphasize the need to place the records in chronologi​cal order with the initial treatment record at the start of the binder, and on top of the latter reports.  The most recent treatment record or report is to be placed at the end of the binder. We will return the binder for reorganization if not prepared in accordance with this order. 


C.
Employee shall review the binders.  If the binders are complete, Employee shall file the binders with us by September 26, 1996, together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us,  the two sets of binders prepared by Defendants, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemen​tal binder upon Defendants together with an affidavit stating it is identical to the binders filed with us.  Employee shall serve Defendants and file the binders with us by September 26, 1996.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME.  Defendants shall prepare a list of past studies, indicate the studies they want Employee to hand carry to the examination, and serve it on Employee along with the medical records outlined above.  Employee shall review the list for  additions, discrepancies, or objections. After reviewing the list, Employee shall serve Defendants with notice of agreement or objection to the list,  and file the same with us by September 26, 1996.


F.
Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.
If Employee or Defendants find it necessary to cancel or change the SIME appointment date or time, the requesting party shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 6th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom             


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn              


S. T. Hagedorn, Member



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Robert D. Koenen, employee / applicant; v. Chugach Electric Association, Inc., employer; and Reliance Insurance Company, insurer / defen​dants; Case No. 9426523; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of September, 1996.

                             _________________________________

                             Charles Davis, Clerk

SNO

�








     �Under AS 23.30.095(e) an employer is allowed "one change in the employer's choice of physician or surgeon without the written consent of the employee."





