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DONALD J. BONILLAS,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9426696

CARR-GOTTESTEIN FOOD CO.,

)

(Self-insured)                     )
AWCB Decision No. 96-0397






          )




Employer,


)
Filed With AWCB Anchorage  




  Defendant.

)
September 20, 1996

___________________________________)


This matter was heard on August 21, 1996, in Anchorage, Alaska.  The employee was present and represented by attorney Charles W. Coe.  The employer was represented by attorney Shelby L. Nuenke-Davison.  The record closed at the conclusion of the hearing.


ISSUES

1. Whether the Reemployment Benefits Administrator Designee (RBA) abused her discretion in determining that the employee is eligible for an evaluation for reemployment benefits.


2. Whether the employee is entitled to attorney's fees and legal costs.


STATEMENT OF THE EVIDENCE

It is undisputed that the employee injured his back while moving produce around for the employer on November 29, 1994.  The employer accepted the employee's claim and has paid benefits.


By letter to the Workers' Compensation Division dated December 29, 1994, Stan Throckmorton, D.C., the employee's treating physician, stated that the employee's injury may permanently preclude him from returning to his job at the time of injury.  The employee was released for light duty work on January 5, 1995.  Dr. Throckmorton released the employee to full duty work on April 20, 1995, with a lifting restriction of 30 pounds.


On January 23, 1995, the employee filed an application of adjustment of claim requesting, inter alia, reemployment benefits under AS 23.30.041.


 On May 25, 1995, the employee was seen by J. Michael James, M.D., for an evaluation.  The doctor prepared a modified B-200 report which included his recommendations with regard to the employee's return to work.  He felt the employee was capable to medium work and he should undergo a gym reconditioning program for the next few months.  After reviewing several job descriptions, Dr. James concluded:


A. I believe the patient could return to work as a courtesy clerk.


B.  I believe that he is physically capable of returning to work as a produce clerk, however, I believe it would probably be in the company's best interest to limit his lifting to 30-40 pounds for the next 4-6 weeks while his reconditioning process evolves.


C. I believe the patient is capable of working as a stocker, however again I would limit his lifting to 30-40 pounds as a maximum limit of 50 pounds on a long-term basis, both for his own safety as well as to prevent any re-injury in spite of any reconditioning.


Because the employee had been provided reconditioning at a gym, the employer referred him back to Dr. James and Body Ergonomic And Rehabilitation  (B.E.A.R.) for a physical capacity evaluation (PCE) and an updated examination.  On January 23, 1996, a PCE was performed by Forooz Sakata, OTR, RN.  The employee was evaluated to determine his ability to tolerate grasping and holding of a weighted object when kneeling, crouching, reaching low or overhead, and also to determine his Physical Demand Characteristics of Work Level, according to the US Department of Labor.  Ms. Sakata concluded:


Mr. Bonillas's physical assessment is consistent and valid.  His physical capacity based on his performance today will place him in the medium category physical demand level of work.


I have reviewed the job analysis at the time of injury.  He is not capable of performing positions that fall above the medium physical capacity based on his strength and functional capacities.


Mr. Bonillas's observed minimal physical capacities based on today's performance are:


1. 50 pounds occasional lift, greater or equal to 33% of the time.


2. 30 pounds frequent lift, greater or equal to 66% of the time.


3. 20 pounds constant lift, greater or equal to 80% of the time.

(Emphasis in original).

The employee was found not to be limited in sitting, standing, climbing stairs, walking, bending, squatting and reaching.


On January 31, 1996, Dr. James performed a follow-up employer's evaluation.  He found the employee's low back strain had resolved.  The doctor found the employee able to do medium level work and fully capable of working an eight hour day.  He said there was no physical reason to "preclude this."  Dr. James also stated he felt the employee was physically capable of working as a salad clerk, juice bar clerk, and receiving clerk.


On February 8, 1996, Dr. Throckmorton submitted a form indicating that the employee "might" not be able to return to his job at the time of injury.  On February 29, 1996, the employer offered the employee modified employment at its stores as a Juice Bar Clerk at an hourly wage of $10.93.  On March 4, 1996, the employee responded with a "modified produce clerk job proposal" for a 20 hour work week at $16.62. per hour.  The employer responded by offering the employee the juice bar clerk position at $12.47 per hour, which was 75% of his $16.62 per hour he was making at the time of injury.  The employee accepted this position and returned to work.


On April 11, 1996, the RBA assigned Marjorie Linder of MTL Services as the rehabilitation specialist to complete an eligibility evaluation under AS 23.30.041(c).  On May 25, 1996, Linder issued her final report which stated in pertinent part:


I recommend that Mr. Bonillas be found eligible for the re-employment benefit for the following reasons:


1. 
Mr. Bonillas' physician, Stan Throckmorton, D.C., has indicated that his patient has the physical capacities to perform the physical demands of the job of 1) Ski-Tow Operator, which he held for three months in 1988, and 2) the modified job offered to him by Carr's represented collectively by Juice Packaging Machine Setter and Cook Helper.  Moreover, while Mr. Bonillas doesn't have the experience to meet the SVP for Juice Packaging Machine Setter (the most fitting occupational description of this component of his job at Carr's), he does have the experience required to be employable as Ski-Tow Operator.  Unfortunately, Ski-Tow Operator work only in the winter in this hemisphere.  Mr. Bonillas' job at Carr's at the time of the injury was year-round, not seasonal.  Therefore, his job as a ski-tow operator cannot be counted.


2.
Mr. Bonillas has not been "rehabilitated" in a former workers' compensation claim.


3. 
Mr. Bonillas has been assigned a PPI rating -- 11% of the whole person.


4.
Mr. Bonillas' employer is unable to offer Mr. Bonillas a bonafide job at 75% of his hourly wages for a period of time long enough to be employable in the labor market.  There are two Carr's locations that have juice bars . . . . However, the other supermarket chains and stores in Anchorage require employees who cut up and package celery and man the juice bar (if they have one) to stock goods and/or work in the produce section (where Mr. Bonillas was injured) or the deli section.  Other employers do not dedicate a job in their business to solely working in this combination capacity.  A labor market survey indicates that this job would fall into the "odd-lot" category, which means that were he to be laid off, Mr. Bonillas would not have the skills or physical capacities to be employable in the labor market as the job created for him at Carr's does not exist outside that chain.

(Emphasis in original).

Ms. Linder also noted that Dr. Throckmorton indicated that the employee has the physical capacities to perform the type of work provided by Carr's as alternative employment [juice bar clerk].

Based on Linder's report, the RBA determined on June 10, 1996, that the employee was eligible reemployment benefits.


At the employer's request, Richard M. Stone, a certified rehabilitation counselor for Vocational Evaluation & Rehabilitation Consultants, Inc. (VERC)
was asked to review and evaluate Ms. Linder's findings and recommendations.  On June 20, 1996, Mr. Stone issued his report which stated in pertinent part:


My overall opinion is that the conclusions of the eligibility evaluation are inaccurate.  I believe that Mr. Bonillas should have been found ineligible for reemployment benefits.  The basis for this opinion is that the employer, Carr-Gottestein Foods, has appropriately offered Mr. Bonillas alternative employment within this physical capacities.


. . . .


The next issue is that of the utilization of appropriate job titles in describing the work Mr. Bonillas was performing at Carrs.  It is my opinion that Ms. Linder was mistaken in using the job title of "Juice Setter" in her analysis.  One must assume that this job title was selected because it contained the word "Juice" in the title.  Although the description has something to do with operating a juice extraction machine, the description clearly deals with production canning and preserving as suggested by the jobs industry designation.  Ms. Linder combines this job titled with that of "Cook Helper", realizing that there are more duties involved in Mr. Bonillas's work than operating a juice machine.  In fact, in reviewing the employer's job description for Juice Bar Clerk, operating a juice machine is only one of many of the listed essential duties and responsibilities . . . .  Reviewing both of the selected job descriptions and comparing these two, the employer's job description would lead to the conclusion that the "Cook Helper" job title covers the greatest number of work activities actually performed by Mr. Bonillas.


When Ms. Linder performs a labor market survey to determine if jobs of this type exist in the labor market, she selects the Juice Setter description on which to base her survey.  Although Ms. Linder mentions the work of a Cook Helper in her labor market survey, she states "anything similar to Cooks Helper included heavier duties, such as stocking the vegetables and cleaning the kitchen."  In actuality, this may be the case, however, Ms. Linder does not have the latitude to make a judgment ruling out a job based on reported job duties.  Prior case law has established that only the physical capacities as outlined in the SCODOT
 can be utilized in describing the physical demands of a particular job.  It is my opinion that the labor market survey should have been performed based on the Cook Helper description because this description best describes the majority of work tasks of a Juice bar clerk.  Had the labor market survey been used on the Cook Helper job, the results of the labor market would have shown that this occupation exists in the labor market.


Ms. Linder recommends that Mr. Bonillas be found eligible for reemployment benefits stating that, "Mr. Bonillas' employer is unable to offer Mr. Bonillas a bonafide job at 75% of his hourly wages for a period long enough to be employed in the labor market."  As expressed above, Ms. Linder, according to employer reports, did not make contact with the employer to discuss whether or not an alternative job was available to Mr. Bonillas.  According to information supplied to me by the employer, there are a variety of jobs that Mr. Bonillas could be placed to accommodate his physical capacities, such as Deli Clerk, Pizza Clerk or Salad Bar Clerk. . . .


Ms. Linder states that Mr. Bonillas does not meet the Specific Vocational Preparation (SVP) level for work as a Juice Setter.  Obviously, if a person is in an on-the-job training, time working in a job will count towards meeting SVP levels.  One purpose of AS 23.30.041(f)(1), is that it allows for an individual to gain training and experience in the offered alternative job.  This is made clear by the statute's statement that . . . 'the employment prepares the employee to be employable in other jobs that exist in the labor market.'


In her report, Ms. Linder indicates that Mr. Bonillas was working 20 hours per week because he could not tolerate standing in one place.  Dr. Throckmorton, in his review of job descriptions, did not list any specific restrictions.  Dr. Throckmorton did not provide a prediction of physical capacities.  According to Wayne Moore, Mr. Bonillas' supervisor at Carrs, Mr. Bonillas was electing to work only 20 hours per week, as he was involved in course work in school.


The intent of AS 23.30.041(f)(1) appears to provide that, if the employer, at the time of injury, is willing to reemploy an injured worker in a legitimate alternative work situation within the guidelines provided, this is what should take place.  It would seem the intent is to protect the employer from unnecessary costs of retaining an individual, but also to protect the injured worker from further loss of earnings and work opportunity.  The statute does not suggest a person need be fully qualified by SVP standards to work in the alternative job but that the job will prepare the employee for other employment.  It is my opinion that Carrs Foods wishes to continue to employ Mr. Bonillas and has made a good faith and appropriate effort in doing so.


At the hearing, Mr. Stone testified that the most appropriate job description for what the employee is doing as juice bar clerk is that of a cook's helper and there is a viable labor market for such people.  He said that a rehabilitation specialist cannot combine various job description as Ms. Linder did.  Instead, one must go with the most appropriate.  Wayne Moore, the employer's store manager at the store where the employee has worked, testified that the employer tries to help injured workers.  In Mr. Bonillas' case, he felt the employer had made a good faith effort to return the employee to work in a modified position.  Mr. Moore testified that the employee was provided with training to work at the juice bar.  He also stated that the employee was working on 20 hours a week because he did not want to work more.  The employer was not limiting the hours he worked.  Also testifying at the hearing was Ms. Linder.  She stated that from her investigation, there was not labor market for juice bar clerks in Anchorage and, therefore, the job was not a bonafide one.  Ms. Linder stated that she did not check the labor market outside of Alaska.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialists, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. (Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. We have held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  



The employee enjoys a presumption under AS 23.30.120 that he is entitled to reemployment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  To overcome the presumption of compensability, the employer must present substantial evidence to the contrary.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Id. at 1047 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).


If the employer produces substantial evidence to overcome the presumption, the employee must prove all elements of his case by a preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


AS 23.30.041 provides in pertinent part:


(f) An employee is not eligible for reemployment benefits if



(1) the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to . . . 75 percent of the worker's gross hourly wages at the time of injury . . . , and the employment prepares the employee to be employable in other jobs that exist in the market;


Based on this discussion, we must first determine whether the RBA abused her discretion in basing her eligibility determination on Ms. Linder's conclusion that the employer's offer to have the employee work as a juice bar clerk, was not valid, or in her words,  not "bonafide."


The first question is whether the employee has made a prima facie case that the juice bar clerk was not a valid offer by the employer.  Based on Ms. Linder's reported findings and conclusions, we find that the employee has carried this slight burden of proof and, therefore, the presumption of compensability attaches to his claim.


The next question is whether the employer come forward with substantial evidence to overcome the presumption.  We find that the employer has overcome the presumption.  In reviewing the statute, we see that the first question is whether the employer's offer of employment is "within the employee's predicted post-injury physical capacities."  It is undisputed that the position of juice bar clerk is medium work.  After evaluating the employee on May 25, 1995, Dr. James found the employee had the physical capacities to work as a courtesy clerk without restrictions, and a produce clerk and stocker with lifting restrictions.  In her report of January  23, 1996, Ms. Sakata found the employee's physical capacities placed him in the medium category level of work.  She found that the employee had no limitations on sitting, standing, climbing stairs, walking, bending, squatting, and reaching.  On January 31, 1996, Dr. James found that the employee's low back strain had resolved and he was physically capable of doing medium work for an eight hour day.  Further, Dr. James found the employee was physically capable of working not only as a salad clerk and receiving clerk, but also as a "juice bar clerk."  According Ms. Linder's report, Dr. Throckmorton indicated that the employee has the physical capacities to perform the modified job offered to him by Carr's.  Based on this evidence, we find that the job in question is within 

the employee's predicted post-injury physical capacities.


The next question is whether the wage offered was "equivalent to 75 percent of the worker's gross hourly wages at the time of injury.  We find it is undisputed that at the time of the employee's injury he was earning $16.62 an hour.  The alternative employment in question pays $12.47 an hour, which is 75% of $16.62.  Ms. Linder insists that the employee has only been able to work 20 hours a week because he could not tolerate standing in one place.  According to Mr. Moore, the employee was working 20 hours a week because he wanted to and not because the employer had limited him from working more.  From a review of the medical records in this case, it can be seen that the employee never had any problems standing.  Based on this evidence, we find that the wage offered by the employer was appropriate.  


The third question is whether the employment in question "prepares the employee to be employable in other jobs."  Ms. Linder contends that the employee does not have the SVP level to work as a juice bar clerk.  However, we find nothing in the statute that makes this a requirement.  As Mr. Stone pointed out, the alternate employment envisioned by AS 23.30.041(f)(1), "prepares the employee to be employable in other jobs that exist in the labor market."  Mr. Moore also testified that training was made available to the employee.  Based on this evidence, we find that the offered job could prepare him for other similar jobs such as Deli Clerk, Pizza Clerk, and Salad Bar Clerk.


The final question, and the one that causes the most disagreement, is whether the job in question "exist in the market."  Ms. Linder asserts that no labor market exists in Anchorage for a juice setter.  We agree with Mr. Stone that Ms. Linder was mistaken in using this job description in conducting her market survey.  Mr. Stone noted that juice setter, "clearly deals with production canning and preserving as suggested by the jobs industrial designation."  Further, he states:


In fact, in reviewing the employer's job description for Juice Bar Clerk, operating a juice machine is only one of many of the listed essential duties and responsibilities . . . . Reviewing both of the selected job descriptions and comparing these two, the employer's job description would lead to the conclusion that the "Cook Helper" job title covers the greatest number of work activities actually performed by Mr. Bonillas.

We agree with Mr. Stone's analysis leading to the conclusion that the labor market survey should have been performed based on the cook helper description because it best describes the majority of work tasks of a juice bar clerk.  Further, we agree with his statement, "Had the labor market survey been used on the Cook Helper job, the results of the labor market would have shown that this occupation exists in the labor market."  Based on this evidence, we find that Ms. Linder used the wrong job description in conducting her labor market survey.  


Based on these findings, we conclude that, based on the record as a whole, Ms. Linder made a definite mistake in determining that the employer's juice bar clerk job offer did not meet the requirements of AS 23.30.041(f)(1).  Since the RBA accepted Ms. Linder's findings and conclusions in this regard, we conclude that she "abused her discretion."  Accordingly, the RBA determination of eligibility must be remanded to her for further consideration in accordance with this decision.


Since the employee has neither been awarded compensation nor employed an attorney in the successful prosecution of his claim, attorney's fees and legal cost cannot be awarded at this time.


ORDER

1. The RBA abused her discretion in determining that the employee is eligible for an evaluation for reemployment benefits and, as such, the case is remanded to her for further consideration in accordance with this decision.


2. The employee's claim for attorney's fees and legal cost are denied and dismissed at this time.


Dated at Anchorage, Alaska this 20th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ Philip E. Ulmer               


Philip E. Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Danald J. Bonillas, employee / applicant; v. Carr-Gottestein Food Co., employer (self-insured); and  defendant; Case No.9426696; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of September, 1996.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     � The United States Department of Labor's "Selected Characteristics of Occupation as defined in the Dictionary of Occupational Titles."





