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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID F. TRAVERS,
)



)


Employee,
)


  Applicant,
)
RECONSIDERATION



)
DECISION AND ORDER


v.
)



)
AWCB Case Nos.
9608822

YEN KING CHINESE RESTAURANT,
) 

9604328



)


Employer,
)
AWCB Decision No. 98-0197



)


and
)
Filed in Anchorage, Alaska



)
July 30, 1998

WAUSAU INSURANCE CO.,
)



)


Insurer,
)



)


and
)



)

TAKEOUT TAXI,
)



)


Employer,
)



)


and
)



)

CIGNA INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                         )


We heard the employee's request for reconsideration of our decision on this case, AWCB Decision No. 98-0176 (July 1, 1998), on the basis of the written record, in Anchorage, Alaska, on July 28, 1998.  The employee represented himself.  Attorney Allan E. Tesche represented Yen King Chinese Restaurant and its insurer (Yen King).  Attorney Elise Rose represented Takeout Taxi and its insurer (Taxi).  We heard this matter with a two-member quorum of the board, as authorized at AS 23.30.005(f).  We closed the record when we met to consider this request.


ISSUE

Whether to reconsider our decision and order on this case, AWCB Decision No. 97-0176 (July 1, 1997), which affirmed an earlier decision and order, AWCB decision no. 97-0096 (April 23, 1997), denying the employee's claim for workers' compensation benefits as a result of his employment with either Yen King or Taxi.


SUMMARY OF THE EVIDENCE

The employee worked as a food and beverage driver for Taxi beginning January 1995.  In his deposition, the employee testified he tripped over a trailer hitch and fell while making a delivery on January 4, 1996, injuring his chest and right arm.  (Employee depo., p. 46).  


The employee testified that he did not seek medical attention in January 1996 because he did not have the money and, for the first two months, his right arm just ached but it did not disable him from working.  He stated that he did not decide to see a doctor until he could no longer work at Yen King.  (Id. at 51-52).    


The employee started working for Yen King in March 1996.  He delivered food 50% of the time and worked in the kitchen the other 50% of the time.  "What it turned out to be was shrimp peeling, and peeling of every kind of vegetable and fruit, and -- tons and tons of peeling."  (Id. at 62).  He testified "while I was working for them that it -- it was being aggravated, too.  Swelling up of the hands. . . ."  (Id. at 64).  


Yen King accepted the employee's claim and paid temporary total disability (TTD) benefits at a weekly rate of $101.58 between May 8, 1996 and June 6, 1996.  (Compensation Report dated 6/19/96).  Yen King controverted continuing TTD benefits as of June 7, 1996, and then again on July 22, 1996, based on a May 10, 1996 medical report from Michael Eaton, M.D.  


We heard the employee's claims for benefits on March 13, 1997, and closed the record.  We reviewed the testimony and the medical records, finding the employee's testimony and claims inconsistent with the medical records, and not credible.  AS 23.30.122.  By the preponderance of the medical evidence, we found the employee suffered no significant injury or aggravation during his work for Yen King, and denied his claim against that employer.  We found the employee failed to give timely notice of injury to Taxi under AS 23.30.100, prejudicing that employer's ability to defend itself.  We concluded the claim against Taxi was barred under the statute.  Accordingly, we issued a decision and order, denying the employee's claims, AWCB Decision No. 97-0096 (April 23, 1997).


The employee appealed the decision to the Alaska superior court, but the court dismissed his appeal.  The employee filed with us a request for modification of our decision and order on April 22, 1998.


At the June 24, 1998 hearing concerning the employee's modification request, the employee initially objected to the AWCB panel chairman's participation on two grounds: That chairman participated in the past on an AWCB panel which refused to modify a board decision and order denying another of the employee's workers' compensation claims; and the chairman was an appointed member of the Alaska Local Boundary Commission, a commission to which Yen King's attorney had also been appointed.  The employee argued the chairman's participation in an earlier case would be prejudicial to the present case.  The basis of the employee's second objection appeared to be a concern over a possible conflict of interest, but he did not identify what that conflict could be.  After a brief discussion by the parties, the board understood the employee to have withdrawn his objections.


The facts of the case are more fully discussed in the "Summary of the Evidence" section of AWCB Decision No. 98-0176 (July 1, 1998), and we here incorporate that discussion by reference.


At the modification hearing on June 24, 1998, the employee pointed out he filed a letter from former Taxi Takeout dispatcher Frederick Dillard, dated April 26, 1997, indicating the employee told him of his fall at work; and indicating Taxi's owner and attorney knew of the injury at some point.  The employee contended this evidence should overcome the dismissal of his claim for failure to file a timely claim.


Although the employee had listed the dispatcher on his witness list for the March 13, 1997 hearing, he did not contact the dispatcher until after the hearing.  The employee asserted Taxi's attorney committed misrepresentation and fraud in the investigation and presentation of the case.


In our decision on that hearing, we found the employee did not exercise due diligence in producing this evidence.  Because the employee had not met the conditions for modification required under 8 AAC 45.150(d), we denied and dismissed his request for modification.  We also noted the additional evidence would not have been sufficient, even if it had been submitted in a timely fashion, to overcome the sworn testimony of the company's owners that they did not receive timely notice of the January 4, 1996 injury under AS 23.30.100.


The employee filed a Petition for Reconsideration on July 13, 1998, asserting that he considers the Alaska Workers' Compensation Board to be assisting the employer, Taxi, in the commission of fraud.  Several pages of the petition extensively reargue the evidence from the June 24, 1998 modification request hearing.


The petition also alleges the employee did not withdraw his objections to the panel chairman in that hearing.  In the petition he indicated "I said, I thought he [the chairman] could be fair.  The decision shows he could not."  The petition contends that none of this discussion was recorded.  The petition also alleges that the second panel member had a "cozy relationship" with the attorney for Taxi, but offers no specific allegations or evidence.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. RECONSIDERATION


The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a)  The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision. The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b)  The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, . . . .


The case file on this claim has an extensive and complete medical record, and the issues have been thoroughly briefed and argued at two hearings.  The request for reconsideration provides no new evidence or argument concerning the merits of the claim.  Accordingly, we will decline to re-examine the claim for a second time.


Nevertheless, in his petition for reconsideration, the employee contends he did not waive his objections to the board chairman, and asserts the discussion regarding his objections was done off the record.  The petition also alleges an apparent conflict for the second member of the panel.  In the interest of justice we will exercise our discretion under AS 44.52.640 to consider the allegations of conflict of interest.


We reviewed the June 24, 1998 hearing tape, and found it contains the entire discussion of the employee's objection to the chairman's participation.  The tape also records both employers asserting they found no conflict of interest, and the panel chairman indicating he had only limited recollection of past proceedings involving the employee and that those proceedings have no bearing on the present claim.  The employee concludes the recorded discussion with "I have more important issues, and I believe you" (as best we can understand the recording).  There is no allegation or discussion of bias or conflict of interest concerning the second panel member, Harriet Lawlor.


II. DISQUALIFICATION OF A PANEL MEMBER


The Alaska Administrative Procedure Act at AS 44.62.450(c) provides, in part:


(c)  A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot afford a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be afforded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer. . . .  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.


Concerning panel member Lawlor, the petition simply alleges she had a "cozy relationship" with Taxi's attorney, but cites no specific impropriety.  No objection was raised before the hearing, as required by AS 44.62.450(c).  The petition did not "state with particularity the grounds" for disqualifying Ms. Lawlor, as required by AS 44.62.450(c).  We conclude the petition provides no adequate grounds on which to consider disqualifying panel member Lawlor.


In the petition, the employee asserts he did not withdraw his objections to the participation of the chairman.  His assertion is inconsistent with how we interpreted his comments at the time of the June 24, 1998 hearing.  Upon reviewing the recording of that discussion, our interpretation remains the same.  We conclude he did waive the objection.


Even if the employee had not waived his objection, we were sitting as a two-member panel, the minimum quorum under AS 23.30.005(f).  Under the Administrative Procedure Act at AS 44.62.450(c) the individual panel members could not have disqualified themselves, or have disqualified each other, because we would have lost a quorum.  Nevertheless, in the interest of fairness, on our own initiative we will examine the chairman's possible conflicts of interest, as asserted by the employee.


III. CONFLICTS OF INTEREST


The Alaska Executive Branch Ethics Act governs public officers in the executive branch of the state of Alaska.  This includes the panel chairman, who is a Workers' Compensation Hearing officer, and the members of the Alaska Workers' Compensation Board, such as panel member Lawlor.  AS 39.52.110(a) provides, in part:


The legislature reaffirms that each public officer holds office as a public trust, and any effort to benefit a personal or financial interest through official action is a violation of that trust.  In addition, the legislature finds that, so long as it does not interfere with the full and faithful discharge of an officer's public duties and responsibilities, this chapter does not prevent an officer from following other independent pursuits. . . .


The Alaska Executive Branch Ethics Act at AS 39.52.120, et seq., provides a list of specific violations of the administrative code of ethics.  A summary of the list of possible conflicts follows:


AS 39.52.120 Misuse of official position for personal gain for oneself or another.


AS 39.52.130 Improper gifts which could reasonably be inferred to influence the performance of official duties, actions, or judgment 


AS 39.52.140 Improper use or disclosure of information for benefit of the official or an immediate family member, or the disclosure of information made confidential by law.


AS 39.52.150 Improper influence on state grants, contracts, leases, or loans for personal financial interest or the financial interest of an immediate family member.


AS 39.52.160 Improper representation of a person in any matter pending before the administrative unit the officer serves.


AS 39.52.170 Outside employment restricted, if in conflict with the proper discharge of official duties. 


AS 39.52.180 Restrictions on employment after leaving state service: for two years the officer may not represent, assist, or advise a person in any matter pending before the administrative unit the officer serves.


AS 39.52.190 Aiding a violation of the of the Alaska Executive Branch Ethics Act is prohibited.


The chairman to this panel serves as a member of the Alaska Local Boundary Commission, an Alaska Constitution-based board, charged with deciding a broad range of issues concerning municipal structure and territory through open public meetings and hearings.  Membership on this commission is an uncompensated public service.  The mandate of the Local Boundary Commission is completely separate from the work of the Alaska Workers' Compensation Board or the Alaska Workers' Compensation Division.  Service on the Alaska Local Boundary Commission, in itself, in no way triggers a violation of any of the statutory ethical guidelines at AS 39.52.120-.190.  The service of the chairman on that Commission does not involve any improper personal, financial, or family interest.  We also note, to the best of our knowledge, the service of attorney Tesche on the Local Boundary Commission involves no improper personal, financial, or family interest on his part; but is simply a voluntary public service.


The chairman of this panel heard another modification request by the employee on another of his workers' compensation claims in 1996.  Acting as part of a panel in 1996, the chairman simply reviewed a decision by an earlier panel, and found no error.  Based on our review of the Workers' Compensation Division records, that claim was completely independent of the claim before us now.  Hearing other claims made by the same parties is not a violation of any of the ethical categories at AS 39.52.120-.190.


As noted earlier, no specific allegation of any tangible conflict of interest was made concerning panel member Lawlor,  Consequently we find no violation of AS 39.52.120-.190 on her part.  Neither of the panel members have any improper personal, financial, or family interests in the outcome of this case.  Under AS 44.62.540 we conclude the employee's request for reconsideration must be denied.


ORDER

Under AS 44.62.540, we deny the employee's request to reconsider and reopen our decision and order AWCB Decision No. 98-0176 (July 1, 1998).


Dated at Anchorage, Alaska this 30th day of July, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ H.M. Lawlor 


Harriet Lawlor, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of David F. Travers, employee/applicant; v. Yen King Chinese Restaurant, employer; and Wausau Insurance Companies, insurer; and Takeout Taxi; and CIGNA, insurer/ defendants; Case Nos.9608822 and 9604328; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of July, 1998. 



Elena Cogdill, Clerk
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