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We heard Employee's claim for benefits at Anchorage, Alaska, sitting as a two member panel, a quorum under AS 23.30.005(f), on November 19, 1998.  Employee is represented by attorney Joseph Kalamarides.  Employer is represented by attorney Robert J. McLaughlin.  We closed the record at the conclusion of the hearing.


ISSUES
1.
Whether Employee's low back was injured in the course and scope of his Employment?

2.
Whether Employee is entitled to medical benefits for treatment of his lower back? AS 23.30.095.

3.
Whether Employee is entitled to temporary total disability benefits from June 3, 1996, and continuing?  AS 23.30.185.

4.
Whether Employee suffered a permanent partial impairment?  AS 23.30.190.

5.
Whether Employee is entitled to attorney's fees and legal costs.  AS 23.30.145.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 66 year old man who worked as an office manager at Employer's sites on Adak and Shemya Islands, from February 1986 to November 1994.  Employee's principal duty was field accounting, however, he testified his job included a significant amount of heavy lifting and carrying.  [Boyd Depo. at 26.]  Employee reported to Employer's evaluating physician that 20 to 40 percent of his job duties entailed delivering and moving things.  Employee was laid off and has not worked since November 14, 1994. [Boyd Depo. at 32.]  


 During 1988 and 1989, Employee loaded and unloaded 3000 to 5000 pounds of camp groceries per week.  The camp groceries were packed in 70 pound parcels and shipped via air as "by-pass" mail.  Employee and his helper received the grocery parcels as they came off a conveyor belt at about shoulder height, and loaded them into their truck. [Boyd Depo. at 27].  


In 1988, Employee experienced a "minor groin strain" while off-loading by-pass mail.  He did not report this injury or seek medical treatment because, he testified, it seemed to resolve in three or four days.  On September 13, 1989, Employee twisted while carrying a grocery parcel and felt an intense, constant groin pain.  On September 14, 1989, he filed a notice of injury for a groin strain that referenced the earlier unreported groin injury.  Employee did not seek medical treatment in Adak for the September 13, 1989 injury.  [Boyd Depo. at 18.]  Employee testified he "took it easy for a month" and most of his pain resolved, but he continued to have shooting groin pains if he moved a certain way or carried heavy items, and occasionally his calves would "tighten up" while walking.  [Boyd Depo. at 30.]


In January 1990, while vacationing in Arizona, Employee had an episode of severe calf cramping after walking about five hundred feet.  On January 19, 1990, Employee consulted James C. Barsz, M.D., about right testicular pain.  Dr. Barsz found no hernia, testicular tenderness, or any indication of pathology, and referred Employee to Ranjit K. Sood, M.D., a general surgeon.


On January 25, 1990, Dr. Sood noted Employee's report of leg numbness after walking and observed the absence of right ankle jerks.  Employee testified Dr. Sood told him he found no evidence of a hernia and he did not know the source of Employee's pain.   X-rays of Employee's back were read by Lester E. Shoemaker, M.D., as showing "degenerative spondylosis with slight narrowing of  lower lumbar disc spaces," L3-4, L4-5 and L5-S1. Dr. Sood recommended Employee consult a neurologist.  Employee testified he did not consult a neurologist; he returned to Adak and continued to work with pain.


Employee asserts work-related lifting injured his spine and initially manifest as groin pain and leg symptoms.  However, he did not know or have reason to know of a relationship between groin and leg complaints and low back injury until after he left work.


On August 10, 1990, Employer controverted all benefits for degenerative spondylosis.  On September 2, 1990 Employee wrote to Employer that his work in Adak prevented him from securing the neurological diagnosis of his injury and asked for a claim form to keep his claim open.  On September 10, 1990, Employer wrote to Employee that it was not closing its claim for groin injury, but denying responsibility for future back problems.  On September 30, 1990 Employee filed a Application for Adjustment of Claim to "keep the claim open until the problem, groin strain, has been corrected."  Employee also noted his work in Adak prevented  follow-up diagnostic treatment.  Employer answered on October 15, 1990, admitting its liability for medical benefits related to groin strain, but denied responsibility related to Employee's back condition.  On October 21, 1990 Employee wrote to Employer and the Workers' Compensation Board that he could not attend a scheduled prehearing because of his work in Adak.  Employee stated his outstanding medical bills had been paid by Employer, he was no longer performing the work that caused his injury, and he had no reason to believe he was causing further injury to his groin strain by working.  


Employee testified that by 1990, he felt loading the camp groceries was too hard on him and arranged for a teamster pick up the camp groceries.  Nevertheless, Employee testified between, 1990 and 1994 he spent three to five afternoons per week picking-up air freight and mail.  The company "mail" consisted of weekly or twice weekly deliveries of 2000 to 3000 pounds of regular mail and construction supplies.  [Boyd Depo. at 29.]  Employee also regularly expedited airfreight parcels weighing between 20 and 150 pounds.  [Boyd Depo. at 27.]


In 1992, Employee noted the onset of leg cramping, in addition to leg numbness and pain while walking.  On July 14, 1992, Employee filed a second notice of injury for a groin strain  [Keane Depo. Ex. 2.]  This notice states that, on or about July 6th & 9th, 1992, Employee was lifting boxes of mail containing nails and reinforced visqueen  and aggravated the strain reported on September 14, 1989.  


On April 14, 1994, Employee consulted John L. Buchanan, M.D. for a general physical.  Employee complained of right scrotal pain and was referred to Kent C. Toland, M.D., a urologist.  Dr. Toland reported Employee has had constant testicular and scrotal pain since a lifting incident in 1989.  Employee told Dr. Toland the pain seemed worse with lifting, climbing stairs, walking or using an exercise bicycle.  Dr. Toland diagnosed Employee with "right epididymitis versus spermatocele,"
 and recommended conservative treatment, in the form of an athletic supporter and anti-inflammatory medication.  


Employee testified that in October 1995, he noticed a significant deterioration of his leg condition and the onset of significant low back pain.  He was having a problem moving around and walking more than one half to one mile caused leg cramping  By April of 1996 he was unable to walk more than one-quarter mile.  [Boyd Depo. at 30.]  Employee's leg pain involved his thighs, calves and all the way down his legs.  


On January 9, 1996, Employee returned to Dr. Toland complaining of persistent, and occasionally severe, groin pain.  Dr. Toland could find no evidence of inguinal hernia and assessed "chronic right epididymal inflammation and/or chronic orchialgia."


On April 15, 1996, Employee returned to Dr. Buchanan complaining about groin pain, leg pain and low back.
  Dr. Buchanan referred Employee to Richard A. Lafrance, M.D., a neurologist.  


Dr. Lafrance's May 21, 1996 report states Employee's "groin pain appears to radiate into the groin and is associated with low back pain.  It appears to relate to an industrial accident . . . in 1989."  Employee reported to Dr. Lafrance he had sharp shooting groin pain, primarily on the left and sometimes on the right, when he lifted his left leg and when he first stood after sitting for a prolonged period.  Sometimes the pain goes from the groin to the superior lateral thighs.  Dr. Lafrance's examination indicated positive bilateral straight leg raising tests at about 60 degrees, with pain that seemed to radiate into the groin.  Employee testified Dr. Lafrance "put me on my stomach and bent my leg in a certain way and I got shooting pains in the groin."  [Boyd Depo. at 21]


Dr. Lafrance suspected multilevel lumbar disc disease and ordered an MRI.  Robert Babbel, M.D., read Employee's May 23, 1996, MRI as showing,


1.  Multilevel spondylosis with diffuse disc bulging and facet hypertrophic changes.  This has lead to multilevel spinal stenosis, . . . findings are most severe at the L4-5 level where there is severe central spinal stenosis and moderate to severe foraminal narrowing bilaterally.


2.  Slightly more focal disc bulge/herniation at the L5-S1 level eccentric to the right with mass effect on the S1 nerve root.

After reviewing the MRI, on June 3, 1996, Dr. Lafrance reported "[c]ausation is most likely relative to the multiple injuries occurring in his previous work."  Dr. Lafrance restricted Employee from working.  Because of  Employee's progressive leg numbness, Dr. Lafrance referred Employee to Arturo Camacho, M.D., a neurosurgeon, for consideration of multilevel spinal surgery.


On June 11, 1996,  Dr. Camacho diagnosed neurogenic claudication and lumbar spinal stenosis.  He recommended decompressive laminectomy of L2, L3, and L4.  Dr. Camacho stated it was "reasonable to believe that given his young age at 62 that perhaps he did accelerate his spondylosis" at his work.  However, Dr. Camacho did not believe there was a single precipitating event.


On July 22, 1996 Employee's counsel entered his appearance and filed a Application for Adjustment of Claim on January 3, 1997.  On January 21, 1997 Employer answered denying liability for Employee's claims and asserting his claim was barred by AS 23.30.100, AS 23.30.105 and AS 23.30.110(c).


On November 15, 1996, Employee was evaluated on behalf of Employer by the team of Gerald Keane, M.D., a physiatrist, and Arthur White, M.D., an orthopedist.  Drs. Keane and White diagnosed Employee with multilevel lumbar spine stenosis and degenerative disc disease, most pronounced at L4-5 and to a lesser degree at L3-4.  They also noted lumbar disc herniation at L5-S1 with right S1 nerve root compression, associated with spinal stenosis.  


Drs. White and Keane advised against Dr. Camacho's surgical plan because it did not address Employee's L5-S1 problem and would potentially destabilize his lumbar spine.  They noted Employee's lack of significant conservative care (physical therapy, epidurals, and lumbar bracing) and thought conservative treatment might allow Employee to become more functional and avoid surgery.   They also believed hip treatment might reduce some of Employee's groin pain.  Based upon Dr. Toland's diagnosis of a testicular problem and the acceleration of Employee's difficulty walking after he left work, Drs. Keane and White expressed "concerns" about the relationship of Employee's complaints to his work injury.


On November 23, 1996, Drs. Keane and White reported they could not identify the source of Employee's groin pain, and suggested electrodiagnostic studies and MRI scans of Employee's thoracic spine, right hip, and inguinal area.  They stated that if the MRI studies did not identify a local problem to explain Employee's groin pain, then a right selective S1 and lumbar epidural block might be helpful, both therapeutically and diagnostically, to associate Employee's groin pain to his low back condition.  As of November 23, 1996, Drs. Keane and White noted Employee's lumbar condition was deteriorating, "but its industrial relationship is quite uncertain, and at this point of a lower probability than a nonindustrial source."  They agreed to review their findings in light of the additional studies. 


Dr. Keane saw Employee again on March 25, 1997.  Based on additional MRI scans, Dr. Keane found a disc extrusion at T9-10 and a Schmorl's node at T11-12.
  Dr. Keane reported his electrodiagnostic studies showed chronic multilevel lumbar radiculopathy at levels L4 through S1.  In Dr. Keane's view, Employee was an excellent candidate for trial epidural and selective blocks.  Dr. Keane testified Employee reported in March 1997 that his groin pain was improving, while his back pain was worsening and this made it even less likely that Employee's lumbar problem was the source of the groin pain.  [Keane Depo at 16.]


 In an April 16, 1997 letter to Employer, Dr. Keane wrote Employee's groin pain was a "separate event" from his multilevel lumbar problems and was most likely coming from mild degenerative arthritis in his hips, combined with the possibility of psoas muscle spasm from his lumbar multilevel degenerative disc disease."  Dr. Keane stated Employee's original groin pain is not the "direct result" of his spinal problems and can be considered medically stable 45 days subsequent to his 4/15/94 visit with Dr. Boyd (sic)."


Dr. Keane stated, "in light of the light work he did most of the time, combined with the extent of problems noted, [Employee's  disc disease] is almost certainly due to a naturally deteriorating process which is likely only minimally related to his work exposure. . . . This strongly suggests that the primary process in his low back is naturally deteriorating and progressive process unrelated to a  work exposure. . . I therefore feel that the multilevel lumbar degenerative disc disease and stenosis and the T9-10 and L5-S1 discogenic problems are not directly related to the 9/13/89 claim."  


Dr. Keane testified degenerative disc disease like Employee exhibited "is due to a combination of natural aging process or genetics, or repetitive trauma over a long period of time.  It is not what you see from a specific trauma." [Keane Depo. at 9]  Dr. Keane stated repetitive trauma can cause degenerative disc disease, but  depends on the level of activity, for example a longshoreman or furniture mover may develop degenerative disc disease in ten years, whereas a carpenter or janitor may develop disc disease in thirty years.  [Id. at 10.]  Dr. Keane testified Employee's repetitive lifting of 70 to 75 pounds is the kind of repetitive lifting that could aggravate preexisting disc disease. [Id. at 17-18.]  However, in Dr. Keane's view, Employee's September 1989 lifting incident was not a substantial factor causing his lumbar condition and did not cause a ratable permanent impairment. [Id. at 12.]


Employee returned to Dr. Comacho on August 7, 1997.  Employee reported he could only walk 100-200 feet before he developed discomfort in his lower extremities, and if he pushed himself to walk farther he felt leg weakness.  Based on a March 25, 1997 MRI, Dr. Comacho diagnosed a thoracic disc herniation at T9-10 which he believed was causing Employee thoracic myelopathy.  In Dr. Camacho's opinion, Employee's thoracic disc herniation "could very well be caused by his frequent heavy lifting which he was required to do for many years."  Dr. Comacho recommended costotransversectomy for removal of this thoracic disc before lumbar surgery.


On August 21, 1997, Employee was examined by Douglas G. Smith, M.D. an orthopedist, for a Second Independent Medical Evaluation (SIME).  The injury history Employee related to Dr. Smith was consistent with his reports to other physicians.  Further, at the time of his evaluation, Employee was not experiencing groin pain.
  


Dr. Smith diagnosed lumbar degenerative disc disease with spinal stenosis and neurogenic claudication involving both lower extremities.  Dr. Smith testified Employee's spinal problems were the result of aging and general degenerative process and cannot be related to any single traumatic incident, [Smith Depo. at 14-15.]  Dr. Smith testified that it is possible to get degenerative disc disease as a result of trauma at one level, however, multilevel degenerative changes are "generally felt to be the result of getting older."  Dr Smith testified Employee's disc disease was not caused by trauma, [Smith Depo. at 10], and Employee's September 13, 1989 lifting incident was not a substantial factor causing or accelerating his degenerative disc disease. [Smith Depo. at 17-18.]


In Dr. Smith's view, it is not probable Employee's groin and testicle pain is "relative to the low back condition."  Dr. Smith stated Employee's "right groin/testicle pain was of uncertain etiology and resolved."  Nonetheless, Dr. Smith believed Employee's groin and testicle symptoms were historically related to work injury.  Dr. Smith "picked" January 1996 or shortly thereafter, after Employee's last visit with Dr. Toland, as the date of medical stability of Employee's groin pain.


Dr. Smith concurred with Drs. Keane and White's reservations regarding Dr. Comacho's surgery proposal.  In Dr. Smith's opinion, multilevel laminectomies might result in spinal instability which might require further surgery to address the spinal instability problem




Employee moved from Oregon to Arizona and sought an evaluation and treatment from Michael Steingard, D.O., an orthopaedic surgeon.  On October 7, 1997.  Employee reported bilateral groin pain and low back pain to Dr. Steingard. He also reported pain and numbness down both legs when he walked more than 100 feet.


Dr. Steingard
 testified Employee told him on September 13, 1989 while off-loading packages he turned and felt pain in the low back. Thereafter, he started having pain in the groin area and in his testicles.  [Steingard Depo. at 7.] 


Dr. Steingard reported x-rays demonstrated sclerosis at L4-5, significant narrowing and degenerative arthrosis and a mild old compression fracture of the mid thoracic spine.  After reviewing an MRI scan of Employee's back, Dr. Steingard found multilevel spondylosis and diffuse disk bulging at the L4-5 level and the thoracic spine showed pathology at the T12 level. [Steingard Depo. at 8.] 


Dr. Steingard testified to a reasonable medical certainty, lifting or twisting during Employee's September 13, 1989 unloading incident was a substantial factor in aggravating Employee's pre-existing low back condition.  [Steingard Depo. at 11-13.]  Dr. Steingard testified he understood Employee's job entailed off-loading heavy packages entailing lifting, turning and twisting over a long period of time.  [Steingard Depo. at 14.]  Further, the onset of Employee's back problems was contemporaneous with the September 13, 1989 lifting incident and was the "straw that broke the camel's back." [Steingard Depo. at 13 - 14.]  Dr. Steingard testified if Employee felt groin pain, but no back pain, from the lifting incident, he would still find a relation between the groin pain and Employee's low back because groin pain can be caused by the iliofemoral and iliolumbar nerves. [Steingard Depo. at 25.]


Dr. Steingard testified aging can cause degenerative spine changes, including spurring and disc bulging.   [Steingard Depo. at 20-21.]  But, in his experience, patients can have degenerated spines without pain and, in his opinion, Employee would not have presented if he had not aggravated his lower spine in the 1989 lifting incident.  [Steingard Depo. at 21-22.]  Although aging could explain Employee's spine degeneration, Dr. Steingard believed, based on the extent of Employee's problems, that many traumatic events over a period of time caused Employee's "disc problems to occur."  [Id.]


 Dr. Steingard diagnosed spinal stenosis and recommended an epidural injection and physical therapy.  [Steingard Depo. at 8].  Employee was referred to Larry Blattner, D.O., an anesthesiologist, for a low back epidural injection.   [Steingard Depo. at 8.]



On November 19, 1997, Dr Blattner administered an epidural injection in the caudal canal.  Employee testified following the epidural injection he felt progressive improvement, and by the sixth day after the injection Employee testified "a lot" of his lower back pain was relieved, his legs "cleared up," the groin pain disappeared, and feeling returned to his feet.  Employee testified following the epidural he could walk distances and carry things again.  It was not a complete recovery, but a significant improvement.  Employee testified the effects of the epidural injection lasted more than two months.


On December 2, 1997,  Dr. Steingard reported Employee had a 30% improvement in his back pain.  Dr. Steingard prescribed non-steroidal anti-inflammatant and discussed imminent decompressive laminectomy surgery of the lumbar spine at the L4-5, S-1 levels.   [Steingard depo. at 9.]  Dr. Steingard saw Employee on January 8, 1998, and reported an overall improvement.  Employee had tenderness in the low back and down the leg but the "epidurals helped him tremendously."  On January 12, 1998, Dr. Steingard told Employee his treatment options were back surgery or epidurals.  Employee declined treatment because of cost.


Dr. Smith testified, based on Dr. Blattner's report of the amount of anesthetic, saline solution and steroids injected, the effect of Dr. Blattner's injection was more diffuse than a specific procedure for a single nerve root, and if Dr. Blattner injected at the S1 level, it would probably involve more than one disc level and might go up to the L-5 level  [Smith Depo. at 13-15.]  Dr. Smith testified, if Employee received a 33 percent reduction in back pain from Dr. Blattner's procedure "then that would indicate, I suppose, that there was some inflammation around the area where the medication went which was contributing to the space compromise or the symptomology."  [Smith Depo. at 29.]  Further, Dr. Smith testified if Dr. Blattner's epidural injection relieved Employee' groin pain, it is possible there is a connection between his groin pain and his back. [Smith Depo. at 30.]  


Dr. Keane testified epidural blocks reduce inflammation and can sometimes be a very helpful diagnostic tool for sorting out a diagnosis, but said they are not absolute. "It tells you that if you numb place A, and it feels better, that there is a chance that the pain is coming from place A." [Keane Depo. at 19-20]  However, Dr. Keane testified epidural injections can have a systemic effect and, in his view, because of the location of Dr. Blattner's injection and the amount of steroid introduced, it was not very reliable as a diagnostic tool.  Further, because a caudal epidural would not introduce medication up to the level of nerves innervating the groin, T12, L-1 and L-2, Dr. Keane testified Employee's pain relief following the epidural injection did not necessarily indicate Employee's groin pain was related to his back.  [Keane Depo. at 23-24.]  Dr. Keane testified he was not sure where Employee's groin pain was coming from but he did not think it was coming from his back.  [Keane Depo. at 28.]


Employee testified he began physical therapy in early December 1997 and continued through January 1998.  Employee testified the physical therapy strengthened his back and may have also slightly relieved his pain.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In deciding a claim for compensation we are required to apply the presumption of compensability in AS 23.30.120(a).  Applying the "pro-worker"
 presumption is a three step process.
 


In the first step we must determine whether Employee has produced sufficient evidence to raise the presumption he is entitled to benefits.  To raise the presumption, Employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment,
 between a work-related injury and the existence of disability,
 or the continuing entitlement to a benefit.
  In claims based on technical medical considerations, medical evidence is often necessary in order to make that connection.
  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."


For an "injury" to be compensable it must arise out of and in the course of employment. AS 23.30.395(a).  An injury in the course of employment that aggravates or accelerates a pre‑existing disease or condition is compensable.
  Liability is imposed on the employer wherever employment is established as a substantial causal factor in bringing about the harm or disability at issue.
  A work-related aggravation or acceleration is a substantial factor in the disability if it is shown that (1) "but for" the employment the disability would not have occurred, and (2) reasonable persons would regard the employment as a cause and attach responsibility to it.
   Under the "but for" test,


. . . the claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.  In other words to satisfy the 'but for' test, the claimant need only prove that the aggravation, acceleration or combination was a substantial factor in the resulting disability.
 

If Employee's evidence establishes the preliminary link under these standards, we presume Employee's injury is compensable, and the burden of producing contrary evidence shifts to Employer.


In the second step, we must determine whether Employer has met its burden of producing contrary evidence.
  To rebut the presumption, Employer must produce "substantial evidence" that "either 1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability."
  Employer evidence that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, cannot overcome the presumption of compensability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  


Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.
   We defer questions of credibility and the weight to give Employer's evidence until after we have decided whether an Employer has produced a sufficient quantum of evidence to rebut the presumption Employee is entitled to compensation benefits.
  If Employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step.


In the third step, Employee bears the burden of proving all elements of the claim by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the triers of fact that the asserted facts are probably true.
  If any doubt exists as to the substance of medical testimony, it must be resolved in favor of the employee.

I.
EMPLOYEE'S LOW BACK WAS INJURED IN THE COURSE AND SCOPE OF HIS EMPLOYMENT. 


We must first ascertain whether Employee has raised the presumption his back injury is compensable.  We find Employee produced evidence his work entailed a significant amount of repetitive heavy lifting and carrying.  We find Employee produced evidence he experienced incidents of groin pain historically related to work lifting, particularly on September 13, 1989.  We find Employee's testimony and all the medical records are consistent in indicating that in the years following the 1989 injury, Employee experienced progressive leg weakness, cramping, pain and numbness.  Employee testified he began to experience low back pain in October 1995. 


We find the evidence is uncontroverted Employee has multilevel degenerative disc disease with disc herniation at L4-5 and L5-S1 levels.  We find Dr. Lafrance's and Dr. Steingard's opinions that Employee's work-related lifting was a substantial factor causing Employee's low back condition, are sufficient medical evidence of the existence of a causal relationship between Employee's work and his low back condition to raise the presumption that his low back condition is compensable.

  
Next we consider whether Employer evinced sufficient evidence to rebut the presumption.  Employer produced the medical opinions of Drs. Smith, Keane, and White that Employee's low back condition was caused by degenerative disc disease attributable to genetics or aging, and neither the 1989 lifting incident alone, or the repeated work-related lifting Employee did between 1988 and 1994, were a substantial factor causing Employee's lumbar spine degeneration.  We find the opinions of Drs. Smith, Keane and White constitute substantial evidence which, when viewed in isolation, directly eliminate the reasonable possibility that Employee's employment was a substantial factor in his disability. We find Employer produced sufficient evidence to rebut the presumption Employee's low back condition is compensable.


Employee therefore, had the burden of proving all elements of his claims by a preponderance of the evidence.  Employee must prove that "but for" his work-related lifting he would not have experienced low back disability at the time he did, in the way he did or to the degree that he did, and reasonable persons would regard Employee's lifting as a sufficient cause to attach responsibility to it.  Employee seeks to demonstrate the work relatedness of his low back condition by establishing that groin pain and the onset of leg complaints are historically related to his work lifting and were caused by low back injury, which did not manifest as back pain until October 1995, after he left work.


We find Employee is a credible witness.
  We find his testimony regarding the amount of lifting and carrying he performed as part of the job in the years 1988 through November 1994 to be consistent with what he reported to the physicians in this case.  Further, we find Defendant's Exhibit 1, a general description of  Employee's duties, to be consistent with Employee's testimony concerning his lifting and carrying activities during his employment.


We find all the medical evidence shows Employee has multi-level degenerative disc disease with spinal stenosis and a herniated disc at the L4-5 and L5-S1 levels.  Further, we find it is uncontroverted that Employee suffered work-related injuries in 1988 and 1989 which caused groin pain.  We further find from Employee's testimony and the medical records of Drs. Barsz, Sood, Buchanan and Toland that Employee's complaints of progressive leg pain, cramping and weakness are historically related to Employee's September 1989 lifting incident. 


We find Dr. Comacho's opinions that a causal relationship exists between Employee's back condition and lifting at work are expressed as possibilities, and not as a probability.  Further, we place less reliance on Dr. Comacho's opinions because his proposed surgery does not address the L4-S1 portions of  Employee's back, which the other physicians identify as the area most in need of treatment.  For the foregoing reasons, we find we can give Dr. Comacho's opinions little weight. 


  We find Dr. Toland's opinions were expressed in the comparative or conjunctive/disjunctive.  In April 1994, Dr. Toland diagnosed "right epididymitis versus spermatocele."  In 1996, he diagnosed "chronic right epididymal inflammation and/or orchialgia."  We find Dr. Toland's words can reasonably be interpreted as meaning he thought it was more likely Employee had right epididymal inflammation than spermatocele or orchialgia, however, the evidence is unclear whether Dr. Toland, a urologist, was diagnosing the ultimate cause of Employee's groin pain, or the most likely urological explanation.  For a comparative opinion to be particularly probative, it must also account for, or at least indicate consideration of, the other reasonable causative possibilities.  We find all the credible physician testimony in this case support the proposition there is a reasonable possibility lumbar spinal pathology can cause groin pain.   We find there is no evidence Dr. Toland considered the possibility Employee's groin pain could be related to his spine or spinal nerve roots.  Further,  Dr. Toland's opinion does not account for the historical relationship between Employee's lifting incidents and the onset of chronic groin pain.  We also note that although Drs. Keane, White and Smith all rely in some degree on Dr. Toland's diagnosis of a testicular problem, they do not expressly recommend that he continue urological treatment for his groin complaints.  For the foregoing reasons, we find we must give Dr. Toland's opinion less weight.


We give more weight to the opinion of Dr. Lafrance.  We find Dr. Lafrance's report of May 21, 1996 accurately summarizes Employee's symptom history and Employee's lifting activities.  Dr. Lafrance's report states Employee reported he had experienced groin pain on both right and left sides, and we find this is consistent with Employee's testimony.  We believe Dr. Lafrance's characterization of Employee's employment history as including "a considerable amount of heavy lifting" is a fair characterization of the credible evidence concerning the amount and nature of Employee's work-related lifting.  Based on an accurate understanding of Employee's work history and the progression of Employee's symptomology, as well as, Dr. Lafrance's examination, testing, and a contemporaneous MRI, Dr. Lafrance concluded "causation is most likely relative to the multiple injuries occurring in his previous work."  We find Dr. Lafrance's opinion that Employee's lumbar disc disease was causally related to Employee's work injuries is entitled to significant weight.


We find Dr. Steingard had an accurate understanding of Employee's lifting history and the September 13, 1989 lifting incident, which he described as the "straw that broke the camel's back."  We find Dr. Steingard also had an accurate understanding of the history of Employee's groin and leg complaints, but he assumed Employee experienced back pain contemporaneous with the September 1989 lifting incident.  We find based on Employee's testimony, the documentary evidence and other medical evidence, Employee experienced groin pain and progressive leg complaints following the 1989 lifting incident, but Employee did not experience discrete back pain until October 1995.


Dr. Steingard testified a significant delay between the injurious event and the onset of back pain indicated either a lack of causal connection or that Employee was having related complaints not directly attributed to his low back, and the physicians he consulted missed the diagnosis.  Dr. Steingard's latter alternative is precisely Employee's argument.  Dr. Steingard testified if Employee experienced groin pain, rather than back pain, after the 1989 lifting incident, it would not affect his opinion that Employee's work related lifting and twisting probably aggravated a pre-existing condition in Employee's low back.  Dr. Steingard explained that groin pain can be attributed to the iliofemoral and iliolumbar nerves, lumbar spine disc disease, sacroiliac problems, as well as hernia or pelvic pathology.


We find because Dr. Steingard based his reported opinion that Employee's back condition was work-related, in part, on the belief that Employee experienced back pain in 1989, rather than 1995, we must accord this portion of his reported opinion somewhat less weight.   However, we find Dr. Steingard's testimony that to a reasonable medical certainty Employee's work related lifting and twisting and Employee's September 13, 1989 unloading incident were a substantial factor aggravating Employee's pre-existing low back condition is credible.  


Employer argues because Dr. Steingard testified Employee's back condition could possibly be caused by aging, Dr. Steingard's testimony is "equivocal" and, therefore, entitled to less weight.  We find the statement Employer characterizes as an equivocation, is rather a statement of reasonable medical possibility, although in Dr. Steingard's view not a probability.   Dr. Steingard testified to a reasonable medical certainty that lifting or twisting during Employee's September 13, 1989 unloading incident was a substantial factor in aggravating Employee's pre-existing low back condition.  We find Dr. Steingard's testimony is credible and entitled to significant weight.


We find a more apt example of equivocal testimony is Drs. Keane and White's  November 23, 1996 statement that "there is no more clear indication that it [groin pain] is coming from his back than from his right hip or from a local right inguinal or testicular problem."   [Keane Depo. at 16-17.]  We find the reported opinions of Drs. Keane and White are also predicated, in part, on factual inaccuracies.  Although their November 23, 1996 report accurately reflects that Employee related bilateral groin pain, their opinion stated "it is highly unusual for the pain from a lumbar condition to refer solely to the right groin for such a long period of time.  This is not to say that it could not occur, but it is in the likelihood of low medical probability."  (emphasis added.)   Because Drs. Keane and White base this portion of their opinion on an inaccurate historical fact, we find it is entitled to less weight.  


We find Dr. Keane's March 1997 follow-up MRI scan (identifying disc pathology at T9-10), and electrodiagnostic studies (demonstrating chronic lumbar radiculopathy at L-4 through S-1) failed to pinpoint the source of Employee's groin pain.  On April 16, 1997, Dr. Keane restated his earlier opinion that Employee's groin pain was probably coming from mild degenerative arthritis in his hips with a possibility of psoas muscle spasms from lumbar disc disease.  


Employer relies on Dr. Keane's opinion that because employee's spine has progressively deteriorated after leaving work, it is unlikely his degenerative disc disease is work-related.  However, Employee has not sought to prove his work lifting was the sole or primary cause of his low back condition.  Employee's argument and evidence is consistent with Employee having undiagnosed pre-existing back pathology that was aggravated or accelerated by work lifting.  Further, we find the x-rays and MRI scans of Employee's back indicate his most serious impairment is in the lumbar spine at the L4-S1 levels.  We find evidence that Employee's spine is degenerating at several levels is not inconsistent with a natural degenerative process at work on the portions of Employee's lumbar spine that were damaged  by work-related lifting. 


Nonetheless, we find Drs. Keane and White's reported opinions and Dr. Keane's testimony that Employee's low back condition was caused by natural aging and genetics and only minimally related to his work exposure, and unrelated to the September 1989 lifting incident, is credible and entitled to significant weight.  

  
We find Dr. Smith's opinions are not equivocal.  In Dr. Smith's opinion, Employee's low back condition was the result of aging and a general degenerative process unrelated to a specific work incident or series of incidents.  Dr. Smith was candidly uncertain as to the etiology of Employee's groin pain.  Although in his opinion Employee's groin pain was work-related, it was not related to his spine.  However, because Employee was not experiencing groin pain at the time of Dr. Smith's evaluation, Dr. Smith viewed the question of the cause of Employee's groin pain as a moot point.  Dr. Smith viewed Dr. Keane's attribution of Employee's groin pain to hip osteoarthritis as an atypical presentation.  


We are familiar with Dr. Smith's professional credentials and reputation.  His work performing second independent medical evaluations has earned the Board's respect for his opinions.  Since Employee was not experiencing groin pain at the time of Dr. Smith's evaluation, we cannot fault him for failing to more thoroughly address the etiology of Employee's groin complaints or to recommend diagnostic procedures to pinpoint the source of Employee's work related groin pains.   


We find Dr. Smith's opinion that traumatic back injuries typically manifest on one, rather than several levels, does not address whether a traumatic injury may combine with a natural multilevel degenerative process to produce a more serious condition in a discrete spinal area.  Nonetheless, we find Dr. Smith's opinion that Employee's work activities probably did not accelerate the age related degenerative disc process, is credible and entitled to significant weight.


In sum, although Drs. Lafrance and Steingard and Drs Keane, White and Smith disagree regarding whether Employee's work lifting was a substantial factor in bringing about Employee's low back disability, they each express credible and reasonably reliable expert opinions.  We often give greater weight to the opinions of treating physicians based on their greater familiarity with Employee's history and the knowledge they gain through treatment.  However, in this case we find any additional weight we would typically afford to Drs. Lafrance and Steingard as treating physicians, is balanced by Dr. Keane's knowledge of Employee's history and the extensive testing he performed as part of his evaluation and is balanced by the high regard in which the Board holds Dr. Smith's opinions.  


If the foregoing facts were the only evidence before us, we would find the treating physicians' opinions that Employee's work lifting and associated groin pain were related to his low back condition, are equally as likely to be true as the evaluating physicians' opinions that Employee's low back condition was not work-related.  But, an additional piece of evidence was developed after Drs. Keane, White and Smith's evaluations:  Dr. Blattner administered a caudal epidural injection on November 19, 1997, which relieved Employee's groin pain, leg numbness, and partially relieved Employee's back pain.


Both Drs. Keane and Smith testified selected nerve root blocks are a valid diagnostic tool.  Dr. Smith testified with a selected nerve root block if you get a cessation of symptoms, "you have pretty well identified the problem area."  [Smith Depo. at 13.]  However both physicians believed, because of the location of Dr. Blattner's injection and the amount of medication he introduced, the epidural injection had a more diffuse, even a systemic, effect than a selective nerve block.  In their view, the generalized effect of Dr. Blattner's procedure impaired its reliability as a diagnostic tool.  


Dr. Keane testified he did not believe the epidural injection was probative of a causal relationship between Employee's lower lumbar spine and his chronic groin pain because the effects of Dr. Blattner's epidural would not reach the T12-L2 nerve roots, which he testified enervate the groin.  However, in their November 23, 1996, report, Drs. Keane and White state:


The lower lumbar discs are known at times to refer pain into the groin and testicular region, but the pattern here is not clearly indicative of a lumbar source for his groin pain.  If the groin pain is coming from the lower lumbar spine then there is a likely relationship of his pain to his industrial injury.  We do not have an etiology, however, for his groin pain specifically.  If it is coming from anything in his low back it is likely coming from the lumbar disc herniation at L5-S1 and not from the multiple problems above.  Again, the likelihood of this is unknown.  (emphasis added.)

We find Dr. Keane's thoracic nerve root rationale for discounting any diagnostic conclusions or inferences from the effects of Dr. Blattner's epidural, contradicts his earlier opinion that if Employee's groin pain was back related, its probable source was the L5-S1 herniation. We give this portion of Dr. Keane's testimony less weight.  Dr. Smith testified if Dr. Blattner injected Employee at the S1 level he would expect to affect at least "a couple of lumbar levels." 


We find, despite Drs. Smith and Keane's criticisms of Dr. Blattner's procedure as a diagnostic tool, the fact that Employee realized temporary, but complete relief from his groin pain and leg numbness following the caudal epidural injection is probative of a causal relationship between Employee's lumbar spine pathology and his groin pain.  Weighing all the credible evidence, we find it is more probable than not that Employee's work-related lifting combined with pre-existing degenerative disc disease to accelerate and aggravate his lumbar spine disability at the S1 to L4 levels, and was a substantial factor in hastening and increasing Employee's low back disability.  Accordingly, we find Employee's lower lumbar spine disc disease, at the S1 through L4 levels, and the attendant groin and leg pains are injuries arising out of and in the course of his employment, and are therefore compensable


We further find,  based on the opinions of Drs. Smith and Keane that a natural degenerative process was at work on Employee's spine, Dr. Smith's opinion that back trauma manifests at discrete spinal levels, the absence of credible evidence regarding symptoms of upper back injury historically related to Employee's work activities, and the record as a whole, that Employee failed to prove  by a preponderance of the evidence his work-related lifting was a substantial factor in aggravating or accelerating Employee's degenerative disc disease above the L-4 level.  Accordingly, we find Employee degenerative disc disease above the L-4 level is not an injury arising out of and in the course of his employment, and is therefore not compensable.

II.
EMPLOYEE IS ENTITLED TO MEDICAL BENEFITS FOR LUMBAR DISC DISEASE AT THE L4 THROUGH S1 LEVELS.  AS 23.30.095.

AS 23.30.095 (a) provides in pertinent part 


The employer shall furnish medical, surgical and other attendance or treatment . . .  for the period which the nature of the injury or the process of recovery require, not exceeding two years after the date of injury to the employee.  However, if the condition requiring treatment . . . is a latent one, the two year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .


We find Employee is entitled to reimbursement for past, and the payment of future expenses of medical services and treatment for his lumbar spine from the L4 through S1 levels, and the related groin and leg complaints, in accordance with 8 AAC 45.082.   The amount of such medical expenses shall not exceed the usual and customary reasonable fee for the medical treatment or service in the community in which they are rendered. AS 23.30.095 (f).  In addition to being responsible for past medical services rendered to Employee for his compensable injuries, Employer shall pay interest in accordance with 8 AAC 45.142, on unpaid medical benefits from the date those bills should have been paid under 8 AAC 45.082(d) to the date of payment.


Employer asserts Dr. Steingard represents a change of physician beyond the one change allowed under 8 AAC 45.082 (c) and therefore, he should be considered a retained expert rather than a treating physician.  We disagree.  We find prior, to seeking treatment from Dr. Steingard, Employee testified he was living in Blodgett, Oregon and Dr. Buchanan was his attending physician.  Employee testified he moved from Oregon to Arizona and began treating with Dr. Steingard in Arizona.    


We find Employee's move from Oregon to Arizona necessitated a "substitution of physician," because it would be unreasonable to expect Employer to pay for Employee to return to Oregon every time he needed medical services from his attending physician.  Moreno v. Peking Chinese Restaurant, AWCB Decision No. 97-0180 (August 21, 1997); see also 8 AAC 45.082(d)(Eff. July 2, 1998).    Employee testified he initially sought an evaluation from Dr. Steingard because the doctor had successfully treated a family member.  We find Employee's follow-up evaluations and undertaking Dr. Steingard's brief physical therapy and epidural injection treatment regime, evidence's Employee's choice of Dr. Steingard as his attending physician.  


We take administrative notice that Oregon hundreds of miles from Arizona.  We find by seeking evaluation and treatment from Dr. Steingard after moving a substantial distance from his home in Oregon, Employee substituted Dr. Steingard for Dr. Buchanan as his attending physician, and this did not constitute a change attending physicians, as that term is used in the Act. 


The presumption of compensability applies to claims for medical benefits under AS 23.30.095 (a).
Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).  We have found Employee's low back injury is compensable.  If Employee produces minimal evidence a medical service provided, or to be provided in the future, is reasonable and necessary to the process of recovery for the injuries we have found are compensable, we must presume the expense of the medical service is payable by Employer.  Employer must have substantial evidence to overcome the presumption Employee's claimed medical bills are compensable.


Employee seeks reimbursement for the expense of past medical treatments and medical transportation in the amount of $4,952.84, including amounts paid on his behalf by his medical insurance carrier.  We find from a review of Employee's supporting evidence of these past medical expenses that we cannot ascertain with reasonable certainty which of these bills are attributable to diagnosis and treatment of the injuries we have found to be compensable, and what if any, portion of relates to noncompensable conditions.  Further, we are unable to ascertain with reasonable certainty the amount Employee has actually paid and what, if any, amounts remain due to medical providers and what portion may be due to Employee's health insurer. 


Employer did not challenge any specific medical bill claimed by Employee.  We are cognizant that by failing to produce substantial evidence that all or any of the claimed medical bills are not compensable, it could be argued Employer failed to rebut the presumption all of Employee's claimed medical bills are compensable, and Employee is entitled to reimbursement of all his claims.  In a less complex case this result would be appropriate.


However, in this case, we find such a result would lead to manifest injustice.  Further, entering such an order would have the effect of requiring employers in future similarly complex cases to protract future hearings with argument and evidence, which in many will turn out to be irrelevant.  We find this would have been wasteful of the board's resources  and would greatly and in many cases unnecessary increase the time and expense of hearing and deciding complex claims.  


We conclude under AS 23.30.135(a) the best manner to ascertain the rights of the parties in this case is to we reserve jurisdiction over the issue of the correct amount and proper payees of reimbursement for past compensable medical expenses and interest.  We direct the parties to attempt to informally resolve these questions in accordance with the Act, our regulations and this decision.  We instruct Employer to promptly pay all reimbursement amounts that are not in dispute.  If, after a good faith effort, the parties are unable to resolve whether specific past medical bills are reimbursable, we will entertain a petition under our reserved jurisdiction to decide whether specific medical bills are compensable.

III.
EMPLOYEE IS ENTITLED TO AN AWARD OF MEDICAL TRAVEL EXPENSE REIMBURSEMENT.


On July 21, 1998 Employee filed a listing of his automobile mileage for trips to his doctors to secure medical services from January 18, 1995 to January 1, 1998, totalling 800 miles. Employer did not argue or introduce evidence in opposition to Employee's claim for medical transportation expense benefits.


Under 8 AAC 45.084(b)(1), Employee is entitled to recover mileage, equal to the rate the state reimburses it supervisory employees for travel on the given date, for use of his private automobile if reasonably related to a medical examination or treatment of a compensable injury.  That rate is $0.31 per mile.  Bulletin 96-09 (August 28, 1996).  We find Employee is entitled to medical travel expense reimbursement for 800 miles at the aforesaid rate, plus interest in accordance with 8 AAC 45.142, on payment which Employer should have made when Employee accumulated increments 100 miles of medical travel.

IV.
WHETHER EMPLOYEE IS ENTITLED TO COMPENSATION FOR PERMANENT PARTIAL IMPAIRMENT UNDER AS 23.30.190?


Under AS 23.30.190 (b) all determinations of the existence and degree of permanent impairment (PPI) shall be made strictly and solely under the whole person determination set out in the American Medical Association Guides to the Evaluations of permanent impairment.  The presumption of compensability applies to Employee's claim for PPI.



There is no evidence any physician has rated Employee's PPI.  Employer's physicians declined to rate Employee for his low back condition because they believed it was not compensable.  We find all the evidence supports that Employee's low back condition is not medically stable.  Employee has no evidence of a PPI rating in accordance with subsection .190(b), consequently he has not raised the presumption that his claim for PPI benefits is compensable.  Accordingly, we reserve jurisdiction over the issue of whether Employee is entitled to PPI benefits.

V.
EMPLOYEE IS ENTITLED TO TEMPORARY TOTAL DISABILITY FROM JUNE 6, 1996 AND CONTINUING.

AS 23.30.185 provides as follows: 


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In a claim for disability benefits, "loss of earning capacity" is the defining characteristic.  Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  As used in the Act, "disability" means an "incapacity because of an injury to earn wages which the employee was receiving at the time of the injury in the same or any other employment."   AS 23.30.395(10).  The presumption of compensability applies to a claim for temporary total disability(TTD).  Olsen v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991)


In support of his TTD claim Employee produced Dr. Lafrance's June 3, 1996 order restricting Employee from work pending reevaluation, when surgery is completed or other improvement is seen. Employee testified he was not physically capable of returning to his job at the time of injury and he could not stand or sit longer than 20 minutes or lift items, bend or twist without back pain.  We find Employee produced sufficient evidence to raise the presumption he is entitled to TTD from June 3, 1996 and continuing thereafter.


On November 23, 1996 Drs. Keane and White stated that Employee's lumbar spine is not stable.  On March 25, 1997, Dr. Keane reported Employee needed three to four months of conservative medical treatment before considering medical stability.  We find the evidence shows Employee's conservative care has consisted of a brief period of physical therapy and a single epidural injection in 1997.  Drs. Keane and White advise against physical labor and state Employee's L5-S1 herniated disc will probably not tolerate prolonged sitting, however they offer no opinions or estimates of Employee's various physical capacities. Nonetheless, Drs. Keane and White conclude Employee was capable of sedentary work office work if he was provided with ergonomic assistance, modifications to office environment, and employment which permitted him to change positions regularly.  


We find Employer failed to produce substantial evidence sufficient to rebut the presumption Employee is incapacitated because of his injury from earning wages in Employee's field as a bookkeeper or accountant.  Even if Employer's evidence were sufficient overcome the presumption, we find from the Employee's uncontradicted testimony concerning his physical limits and Employer's failure to identify what ergonomic assistance of office modifications would be necessary in order for Employee to work in a sedentary position, it is more probable than not Employee's is incapacitated from earning wages by his compensable physical injury.  We find Employee is entitled to an award of TTD from June 3, 1996 and continuing.


Under AS 23.30.225(b), when Employee receives Social Security disability benefits for a work-related injury, Employee's weekly disability benefits shall be offset by an amount by which the sum of weekly Social Security disability benefits and weekly TTD compensation exceed 80 per cent of the Employee's average weekly wages at the time of injury.  We find Employee began receiving Social Security Disability benefits in August 1996.  We further find Employer is entitled to an offset against its TTD liability, accordance with AS 23.30.225(b), for any week in which Employee received Social Security Disability payments and is entitled to receive TTD.  


We note Employee has been residing in Oregon and Arizona during the period we have found him to be entitled to TTD.  Under AS 23.30.175(b)(1) Employee's weekly compensation rate for TTD must be multiplied by the cost of living ratio for the area in which Employee resides at the time the TTD compensation should have been paid. (See, Bulletin No. 96-05, January 26, 1996 and Bulletin 97-04, January 13, 1997)


As to past unpaid TTD to which we have found Employee is entitled, we find Employee is also entitled to recover interest.  We find Employee is entitled to an award interest on his past TTD entitlement, in accordance with 8 AAC 45.142.

VI.
EMPLOYEE IS ENTITLED TO RECOVER LEGAL COSTS AND ATTORNEY'S FEES.


Employee seeks an award of attorney's fees to be paid by Employer, in an amount that exceeds the statutory minimum set forth in AS 23.30.145(a).  Employer did not assert Employee's attorney was not entitled to an award of fees in excess of the statutory minimum.  AS 23.30.145(b) provides,



(b)  If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or other​wise resists the payment of compensation or medi​cal and related benefits and if the claim​ant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reason​able attorney fee. The award is in add​ition to the compensa​tion or medical and related bene​fits ordered. 

In order to recover attorney's fees in excess of the statutory minimum, 8 AAC 45.180(b) provides, in pertinent part, as follows:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. 



We find Employer controverted and refused to pay any medical or compensation benefits relating to Employee's low back condition. We further find Employee prevailed in prosecuting these claims through the efforts of his attorney.  We conclude we can award Employee attorney's fees under AS 23.30.145(a) or subsection (b), as appropriate.


Subsection 145(a) requires we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved in awarding a fee in excess of the minimum.  We find Employee's attorney represented him for over two years, a relatively lengthy period for a worker's compensation case.  We find the central question in this case was a complex medical issue. After considering the amount of benefits we have awarded Employee, we conclude we can award a fee in excess of the statutory minimum under AS 23.30.145(a).


With regard to the award of attorney's fees and costs under AS 23.30.145(b), 8 AAC 45.180(d) provides, in pertinent part, as follows:



(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, . . . 



(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature and length and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefit involved.


Employee's attorney filed an itemized affidavit attesting to a total of 32.6 hours of work, together with descriptions of the character of the work he performed on behalf of the Employee in this case.  The Employee's attorney seeks to be paid for his time at the rate of  $200 per hour. Employer did not challenge the reasonableness or necessity of this amount of work by Employer's attorney, and raised no objection to an hourly fee for Employer's attorney at this rate.  


In evaluating the amount of a reasonable fee in this case, we are mindful of the court's mandate that attorney's fees in workers' compensation cases should be fully compensatory and reasonable so that injured workers have competent counsel available to them.  Childs, 860 P.2d at 1190.  In determining a reasonable fee, we must consider the contingent nature of attorney's fees for representing an injured employee. Wien Air Alaska v. Arant, 592 P.2d 352, 365-66 (Alaska 1979), cited with approval in Wise Mechanical v. Bignell, 718 P.2d 971,974 (Alaska 1986).


After considering the nature, length, and complexity of the services Employee's attorney performed, and the amount of benefits we have awarded to Employee as a result of these services, we find that an award of fees to Employee's attorney at an hourly rate of $200 per hour is reasonable.  We further find that 32.6 hours of work was reasonably necessary to successfully prosecute Employee's claims.  We find attorney's fees in the amount of $6,520 is commensurate with Employee's attorney's actual work, and that said amount is necessary to fully and reasonably compensate him in this matter. We will award fees in that amount, to be paid by Employer.

VII.
EMPLOYEE IS ENTITLED TO RECOVER HIS LEGAL COSTS.


Employee seeks reimbursements for the legal costs incurred by himself and his attorney for Employee's attendance at our hearing, postage, long distance telephone calls, and photocopy duplication, under AS 23.30.145(b).  8 AAC 45.180(f) provides, in pertinent part, as follows:


The board will award the applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. The following costs will, in the board's discretion, be awarded to an applicant:


(1) the costs incurred in making a witness available for cross-examination;


(2) court reporter fees and costs of obtaining deposition transcripts; . . .


(4)costs of taking the deposition of a medical expert, provided all parties to the deposition have an opportunity to obtain and review the medical records before scheduling the deposition; . . . 


(9) expert witness fees if the board finds the expert's testimony to be relevant to the hearing; . . . 


(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; . . .


(13) reasonable travel costs incurred by an applicant to attend a hearing, if the board finds the applicant's attendance is necessary;


(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk



(A) is employed by an attorney licensed in this state or another state;



(B) performed the work under the supervision of a licensed attorney;



(C) performed work that is not of clerical in nature;



(D) files an affidavit itemizing the services performed and the time spent in performing each service; and



(E)  does not duplicate work for which an attorney's fee was awarded.


(15) duplication fees at 10 cents per page, unless justification for awarding a higher fee is presented; . . . 


(17) other costs as determined by the board.

Employee's attorney submitted an affidavit of his legal costs, including long distance telephone costs, photocopying, deposition transcripts and paralegal fees. Employer offered no objection or opposition to Employee's or Employee's attorney's legal costs.  


We find Employee's attorney's affidavit itemizing his legal costs for photocopies, deposition transcripts, depositions reflect necessary and reasonable costs relating to preparation and presentation of the issues on which Employee prevailed.  We award Employer's attorney $520.85 for these legal costs.


We find from the relatively few hours of work Employee's attorney claimed for representation of Employee for more than two years in a complex and vigorously contested case, that his claim for 38.25 hours of paralegal services is reasonable.  Further we find Employer's $80 per hour cost for paralegal services are reasonable. We find the portion of Employee's attorney's affidavit relating to paralegal costs complies with our regulation, except subsection .180(f)(14)(D).  If Employer had objected to the failure of paralegal costs to be supported by a separate affidavit of the paralegal performing the services, we would be foreclosed from awarding paralegal costs.  However, in the absence of Employer objection, we find Employee's attorney's claim for paralegal expenses is a reasonable and necessary cost relating to preparation and presentation of issues upon which the applicant prevailed and we according award Employee's attorney his paralegal costs in the amount of $3,020.


We note Employee filed a receipt for prepayment to Dr. Steingard for his telephonic deposition testimony in the amount of $650 among Employee's past medical bills for which he seeks reimbursement.  The record does not reflect the actual amount Dr. Steingard charged for attending his deposition and whether Employee is including this cost in his claim for medical benefits, or reimbursement for legal costs.  The cost of deposition testimony is not a medical service reasonably necessary to the course of his recovery, AS 23.30.095(a), and therefore, cannot be allowed as medical benefit.  The reasonable cost of Dr. Steingard's deposition is allowable as a legal cost, if it is supported by a sufficient affidavit under 8 AAC 45.180(f).  We retain jurisdiction to determine the proper amount of the cost Employee is entitled to recover for Dr. Steingard's deposition.


Employee claims reimbursement for long distance telephone calls to his attorney and travel and subsistence costs he incurred to attend both the hearing originally scheduled for August 13, 1998 and the hearing held on November 19, 1998.  We find Employee's hearing testimony was necessary to the full presentation of Employee's case.  We further find the hearing originally set for August 13, 1998, was continued by the Board because docket congestion did not permit Employee's case to be heard on that date and not due to any act or omission of Employee.  We find Employee is entitled to recover the reasonable travel cost to attend the hearing scheduled for August 13, 1998 and held on November 19, 1998. Without making specific findings concerning the reasonableness any of Employee's claimed travel and subsistence expenses, Employee's listed costs appear at first blush, to be within the rule of Osborne v. AIC/Martin J.V., AWCB 90-0309 (December 21, 1990).  However, under 8 AAC 45.182 (f) legal cost reimbursement claims must be supported by a sufficient affidavit averring the listing of costs are correct and incurred in connection with the claim.  Employee testified as to certain of his travel and subsistence expenses, however we find Employee's testimony referred to an aggregate sum for travel in August 1998 and his estimate of costs of the November 1998 travel.  We find the substance of Employee's testimony failed to satisfy the correctness averment requirements for proof by affidavit under subsection .182(f).  We find based on Employee's listing of costs to attend the hearing demonstrates Employee incurred substantial expense to attend the hearing.  


In light of our generally liberal evidentiary standards under AS 23.30.135(a), find it  would be manifestly unjust to deny Employee reimbursement for the substantial costs he apparently incurred to give testimony to the board, based on technical evidentiary requirement of our cost reimbursement regulation.  Accordingly, we reserve jurisdiction over Employee's legal costs reimbursement claim.


ORDER
1.
Employer shall pay Employee, and as appropriate, Employee's medical health insurer, and or medical provider, for past medical treatment and services rendered to Employee for injury to his lumbar spine, from Level L4-S1, in accordance with the Act, our regulations and this decision.  We retain jurisdiction over the issue of past medical benefits due to Employee.

2
Employer shall pay Employee's future expenses for medical treatment and services rendered to Employee for injury to his lumbar spine, from level L4-S1, and attendant groin pain and leg pain and numbness, in accordance with the Act, our regulations and this decision.


3.
Employer shall pay Employee for 800 miles of medical travel to secure medical treatment and services at the rate of $0.31 per mile, plus interest, in accordance with this decision.

4.
Employer shall pay Employee TTD from June 3, 1996 and continuing for disability due to injury to Employee's lumbar spine injury, at levels L4-S1, in accordance with the Act, our regulations, the pertinent bulletins, and this decision.  We retain jurisdiction to determine the proper amount of past TTD and interest due to Employee.

5. 
Employer shall pay to Employee's attorney's fees in the amount of $6,520.00.

6.
Employer shall pay to Employee's attorney legal costs in the amount of $3.540.85.

7.
Employer shall pay to Employee legal costs, in an amount to be determined in accordance with the Act, our regulations and this decision, for payment of Dr. Steingard's deposition and Employee's travel on August 13, 1998 and November 19, 1998 to attend the hearing of this matter.   We retain jurisdiction to determine the correct amount of legal costs due to Employee.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.


                                   ALASKA WORKERS' COMPENSATION BOARD


                                    ___________________________________


                                    S. Constantino, Designated Chairman


                                     ___________________________________


                                     Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JERRY L. BOYD, employee / applicant; v. ALEUTIAN CONSTRUCTORS, employer; and ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No.8924116; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.



    _________________________________

                         
    BRADY D. JACKSON III, Clerk
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     �The epididymis is a mass consisting of twisted ducts and situated on the upper and posterior part of each testicle.  J.E. Schmidt, Attorney's Dictionary of Medicine, 1992,  at E-129.   "Spermatocele is an abnormal dilation of the duct in the testicle."  Id. at S-156


�  "Orchialgia" is pain in a testicle or testicles. J.E. Schmidt, Attorney's Dictionary of Medicine, 1992, at O-65.


� Employee testified at hearing he first began experiencing back pain in October or November 1995.  


�  A "schmorl's nodule" is a nodule seen in x-ray pictures of the spine, caused by the protrusion of the soft contents of a ruptured intervertebral disk.  J.E. Schmidt, "Attorney's Dictionary of Medicine" Matthew Bender, 1991, S 41.


    �  Employee testified for several months prior to Dr. Smith's August 1997 evaluation,  he had remained very sedentary and had little groin pain.  At our hearing, Employee testified his groin pain returned while flying back to his home in Arizona after Dr. Smith's examination in Anchorage, Alaska.


�  On July 31, 1998 Employer filed a Smallwood Objection to Dr. Steingard's June 2, 1998 report.  Employee argues Dr. Steingard's report is a summary of his previous opinions, and since Employer has had an opportunity to cross examination Dr. Steingard concerning these opinions, Employer has no basis for its objection.  We find our record does not contain Dr. Steingard's June 2. 1998 report and Employer's objection is therefore moot.


�  Cluff v. NANA-Marriot, 888 P.2d 766, 771 (Alaska 1995).


�  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991)


�  Cheeks v. Wismer & Becker/G.S. Atkison, J.V., 742 P.2d 239, 244 (Alaska 1987).


�  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


�  Wien Air Alaska v. Kramer, 807 P.2d 471,473-74 (Alaska 1991).


�  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)(medical benefits). 


�  Smallwood, 623 P.2d at 316.


�  Wolfer, 693 P.2d at 871.


�  Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (1966).  


�  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 317 (Alaska 1981), reh'g granted, 698 P.2d 1206 (Alaska 1985) (citation omitted).


�  Fairbanks N. Star Borough v. Rogers and Babler, 747 P.2d 528, 532 (Alaska 1987).


�  Williams v. State of Alaska, 938 P.2d 1065, 1072 (Alaska 1997) quoting Fairbanks N. Star Borough v. Rogers and Babler, 747 P.2d at 533.


� Id.


�  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992) (quoting  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


�  Childs v. Copper Valley Electric Ass'n., 860 P.2d 1184,1189 (Alaska 1993).


�  Miller v. Itt Arctic Services, 577 P.2d 1044, 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). 


�  Veco Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).


�  Norcon Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051, 1055 (Alaska 1994); Wolfer, 693 P.2d at 869.


�  Wolfer, 693 P.2d at 870.


�  Id.


�  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


�  Beauchamp v. Employer's Liability. Assurance Corp., 477 P.2d 993 (Alaska 1970).


�  Employer's witness Gary Johnson, testified in response to a question concerning whether Employee actually unloaded groceries in 1989, "Jerry tells the truth.  If he said so [unloaded groceries], he did."


�  We find Employer's evidence tending to show Employee's job description did not require him to pick-up the camp groceries is inapposite.  In general, an employer is responsible for injuries arising in the course and scope of employment, whether or not an employee may have had the discretion to perform the activity resulting in injury.





