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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JEFFREY D HIGHTOWER, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

UNISEA, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Petitioners.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
          FINAL

          DECISION AND ORDER

        AWCB Case No.  199921082
        AWCB Decision No.  01-0039

         Filed with AWCB Anchorage, Alaska

         on February 28,  2001


We heard this matter at Anchorage, Alaska on February 6, 2001.  Attorney Richard Wagg represented the employer.  Attorney Michael Patterson represented the employee.  We closed the record at the hearing's conclusion.  


ISSUE

Whether the Reemployment Benefits Administrator (RBA) abused his discretion finding the employee eligible for reemployment benefits when he did not consider part-time work experience held by the employee.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision and order:  Hightower v. Unisea, AWCB Decision No. 00-0219 (October 25, 2000) (Hightower I).  In Hightower I we heard the employer's petition for review of the RBA Designee's determination finding the employee eligible.  We previously summarized the salient facts as follows:  


The employee claims he injured his left knee while carrying a heavy bag of fish-meal for the employer on September 17, 1999.  The employer paid medical and time loss benefits, and on December 13, 1999, the employee filed a request for an eligibility evaluation for reemployment benefits.  On February 8, 2000, the employer also filed a request for an eligibility evaluation.  On March 10, 2000, an RBA staff member assigned Kathleen T. Macy-Powers, M.S., C.R.C., C.C.M., to perform the employee's eligibility evaluation.


In her May 8, 2000 eligibility evaluation, Ms. Macy-Powers recommended the employee be found not eligible for reemployment benefits.  Ms. Macy-Powers concluded:  


It does not appear that Mr. Hightower meets the eligibility requirements for reemployment (sic) benefits, as per AS 23.30.041, as he is able to perform the physical demands of one of the jobs he has held within the past 10 years (Appointment Setter/Appointment Clerk), he meets the SVP for this job, and labor market information demonstrates sufficient job openings for this occupation.  

Based on this recommendation, the RBA Designee found the employee not eligible for reemployment benefits in her June 9, 2000 determination.  


On June 22, 2000, the employee filed an undated letter that provides:


I am writing this note to further explain my reasons stated in question #17 on form 07-6106.  I was found ineligible for a retraining program due to a part-time job as a phone solicitor in which I worked sporadically when going to college.  The hours were less than twenty a week and I worked only on a needed basis.  There were many weeks during that nine month period in which I was not needed or did not work because of the demands of college.  All the other jobs listed in the report were full-time jobs in which it would not be in my best physical interests to continue due to my knee injury.  The report stated there were many phone soliciting jobs in San Diego County.  While this is true, these jobs tend to be low paying with high turnover ratio for steady work.  They also tend to be part-time.  I can no longer work in my primary occupations and feel it is unfair to be disqualified for the reasons filed in the report.  I am faced with looking at my future and I need to find an occupation in which not only has a future, but also one in which I can support myself.  That is why I am asking for re-evaluation.  Any consideration given to my case would be deeply appreciated.  


The RBA Designee considered the employee's request for "re-evaluation" to be a request for reconsideration for her July 6, 2000 decision granting reconsideration.  In response to additional questions from the RBA Designee, Ms. Macy-Powers responded in her July 21, 2000 letter to the RBA Designee:  "Lastly, please be advised that I was unaware Mr. Hightower's employment as an appointment solicitor was part time -- he did not previously reveal this to me.  However, I want to point out that results of our research demonstrate that full time work is available for this occupation."  


In her August 11, 2000 letter, the RBA Designee reconsidered her July determination.  On reconsideration, the RBA Designee found the employee eligible for reemployment benefits.  She based her decision on the following:


[X] The evaluating rehabilitation specialist's recommendations. Ms. Macy Powers reports that Dr. Nichols has indicated that your predicted permanent physical capacities are less than those required of your job at time of injury and of jobs you held in the 10 years prior to your injury for which the specific vocational preparation (svp) levels are met. One job that was within your predicted permanent physical capacities was that of appointment solicitor. You informed us that you worked in that occupation only part‑time.  You were employed full time at the time of injury. In accordance with policy set by the Reemployment Benefits Administrator, Doug Saltzman, the part‑time job is not considered in making a determination of your eligibility for reemployment benefits. A copy of Mr. Saltzman's "Rehabilitation Specialists' Guide for Reemployment Eligibility Evaluation" is enclosed for all the parties. Please see page 4, Part‑time and Seasonal Work.  Your employer is unable to offer alternative employment within AS 23.30.041 (f)(1). You have not received a vocational rehabilitation for a previous workers' compensation claim. Finally, you are expected to have a permanent impairment rating a the time of medical stability.


The RBA's "Rehabilitation Specialists' Guide for Reemployment Eligibility Evaluation" provides in pertinent part at page 4:


Part-time and Seasonal Work  If the employee worked full-time at the time of injury, then part-time and seasonal jobs are not applied to the eligibility under the ten-year work history.  These jobs are not enough to meet the employability standard under AS 23.30.041(p)(2).  Employability is defined as a worker having the ability but not necessarily the opportunity to engage in employment.  This ability to be employable in the labor market means that a worker must be able to return to full time work.  Therefore, part-time and seasonal jobs drop out of consideration. 


In our decision in Hightower I, we remanded the matter back to the RBA for clarification regarding the specific authority upon which he excludes part-time work for full-time workers.  Specifically, we ordered:  "This matter is remanded to the RBA Designee (and/or RBA) for findings regarding the policies and support for the decision not to consider prior part-time employment when determining reemployment eligibility of full-time workers."  

The reason for ruling out part time jobs when workers are employed full time is a fairness or reasonableness argument.  In James A. Zastrow v. Peninsula Sanitation Co., AWCB Decision no. 97-0108, (May 15, 1997) the Board found that the RBA did not impermissibly extend or modify AS 23.30.041(e)(2) by reading it in conjunction with AS 25.20.010.   That decision found that previous jobs held by the employee while under the age of majority could not be used in deciding his eligibility for reemployment benefits.  In Zastrow, the employee was 14 years of age at the time that he worked part-time job at McDonalds as a kitchen helper/cashier.  The issue of part-time work vs. full-time work was not addressed in this case. 

Many part-time jobs are inherently part-time in nature and cannot be converted to full-time.    Labor market surveys of employers by rehabilitation specialists indicate how jobs occur in the labor market, either part-time or full-time.   Part-time jobs of applicants looking for full-time work are usually considered differently by hiring employers because they see these jobs as jobs that do not build skills or experience that can be later built upon in other jobs.  Often part-time jobs are unskilled or, at most, semi-skilled and especially when they are done in youth.   

The Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles defines specific vocational preparation and levels of SVP in Appendix B. The Federal Code of Regulations or FCR at 404.1568(a)(b)and (c) defines unskilled, semi-skilled and skilled levels.  According to these classifications, unskilled jobs require an SVP 1 or 2,  semi-skilled jobs require an SVP of  3 –4,  and skilled jobs require an SVP of 5 or greater 

Part-time jobs should not generally be considered because most have SVP of 1,2, or 3.  These types of jobs do not lead to other jobs (most are inherently part-time) and often do not provide a basis of job or vocational development because they do not build skills.  The acquiring of skills by training and/or experience leads to more earnings and responsibility which benefits both employee and employer. It is interesting to note that some part-time jobs are excluded from workers compensation coverage under AS 23.30.230, which states in part,  Persons not covered under this chapter include;  (1) part-time baby sitter, (2) a cleaning person and (3) harvest help and similar part-time and transient help.  

Not all part-time work lead to no job skill development but in the case of  Mr. Hightower, it was a job done by him for a short period to survive so he could go to school. To cause him to go back to being an appointment clerk/phone solicitor at the age of 38 is not a reasonable outcome. 

Part-time vs. Full-time Work

Mr. Hightower was working full-time as a processor at the time of injury.   All jobs in employee’s work history were not approved by his doctor except for a part-time job held for intermittent periods over nine months as an appointment clerk in 1991/1992. The Employee had been working on a seasonal basis from, 1/14/98 – 4/98, 9/98 – 11/98 and then 1/99 – 9/99.  Employee’s job at the time of injury, consisted of these DOT job titles and descriptions according to Specialist Macy-Powers: Processor (SVP 3) Mill Plant Sacker (SVP 2) and Maintenance Repairer (SVP 7).   The Employee was developing his job as a processor by building and acquiring skills as a maintenance repairer. 

In Black’s Law Dictionary, “Work,”  is defined as requiring physical and mental exertion to attain an end,  as controlled by and for the benefit of an employer; labor. “Skills” in Black’s Law Dictionary is defined as Work
In deciding eligibility for reemployment benefits AS 23.30.041(e)(2) states, that an employee is ineligible for benefits if he has: “other jobs that exist in the labor market that the employee has held or received training for in the 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market according to specific vocational preparation codes as described in the 1993 edition of the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODRDOT). In this case, it is not fair or reasonable to return the employee to part-time work as an appointment clerk even though employee worked long enough to meet the SVP 3 level of this job per the SCODRDOT. In evaluating this case we look at whether the job was inherently or mostly a part-time job.  Specialist Macy-Powers’ survey did show that most of the employers she contacted said that this was a part-time job and not a full-time job.  

The other factor considered is whether the employee was acquiring essential skills in his job at the time of injury that lead to future employability and earning capacity. In this case, the employee was adding the skills of a maintenance repairer.  

Larsons Digest to Chapter 95 at p.95-22 cites: Frame v. Crown Zellerbach,  63 Or. App. 827, 665P.2d 879 (reconsideration allowed and former opinion adhered to, 65 Or. App. 801, 672 P.2d 70 (1983) which is directly analogous to the instant matter.  The claimant’s back injury precluded him from returning to work involving heavy lifting or bending. Since he was thus unable to return to his former job, he sought rehabilitation benefits.  The employer contended that rehabilitation was not warranted because the employee was capable of performing a number of previously held jobs that would pay minimum wage.  The claimant’s wage at the time of injury had been more than three times the minimum wage.  The Court held that “[i]t would be unreasonable to require a worker to who has gained experience over the years and worked his or her way up to a responsible well-paying position to start over at a job paying the minimum wage after being injured on the job.”  The Court concluded that the claimant was entitled to a program of rehabilitation so that he could have the possibility of earning wages which were reasonably comparable to his pre-injury earnings. 

Under Alaska Supreme Court decision  in Moesch, (1995)  no wage consideration is given in deciding eligibility. However consideration can be given to employability and the acquiring of skills and the potential to build further skills so an employee can become more employable in the labor market.   In  Gilmore  v.  Alaska Workers’ Comp. Bd. 882 P.2d. 922 (Alaska 1994), the court found the gross weekly wage determination was unfair to workers whose past history did not accurately reflect their future earning capacity.  The same kind of reasoning of not applying part-time jobs when a worker is working full-time can be made according to the argument in Gilmore.  Mr. Hightower was adding and building work skills to his job at the time of injury that would lead to a better job and future earnings capacity.  Employee should not have to go back to a part-time and minimum wage that would not take into account his vocational development and employability in the labor market. For these reasons, the employee’s part-time work experience should not be applied in deciding eligibility and accordingly the employee should be found eligible for benefits. 


The employer argues the employee is physically able to perform the job of "appointment setter" and full-time and part-time jobs exist in the labor market.  The employer asserts the RBA's "in house rule" regarding not considering prior part-time work, when a full-time employee is injured, is an abuse of discretion, under the 1988 amendments to the act which specify bright line tests for eligibility.  The employer argues the employee meets svp (one to three months) for phone solicitor and must be found not eligible.  The employer asserts that at the time of his injury, the employee was earning $6.10 per hour as a fish processor, a job with an SVP of 2.   The employer argues that the labor market surveys indicate that numerous phone solicitor jobs exist in the market which pay between $5.57 to $10.00 per hour, many with additional commission.  


The employee argues the RBA (and Designee) have broad discretion when making determinations, relying on McClanahan v. NANA/Coates, AWCB Decision No. 90-0214 (August 20, 1999) ("We believe the Administrator has been vested with rather broad discretion to carry out his responsibilities under the Alaska Workers' Compensation Act."  (Id. at 3-4).  The employee also relies on AS 23.30.230 which indicates that part-time workers are not covered under the Act.  The employee argues we can infer a degree of reasonableness and fairness in the RBA's decisions.  The employee argues we should affirm the RBA Designee's decision as reasonable and not an abuse of discretion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.041 (d) provides in part:



Within 30 days after the referral by the ad​mini​strator, the rehabilitation specialist shall per​form the eligibility evaluation and issue a report of find​ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe​cialist, the administrator shall notify the par​ties of the employe​e's eligibility for reemployment prepara​tion benefits.  Within 10 day after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re​quested.  The board shall uphold the decis​ion of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the  United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles."  


The issue before us is whether the RBA abused his discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.

Our Supreme Court has taken a "bright line" approach to reemployment benefits, holding that the RBA or Board cannot add additional requirements to section .041, and that no exceptions, express or implied should granted, even if a harsh or unrealistic outcome results.  (See,  Moesh v. Anchorage School Dist., 877 P.2d, 763 (Alaska 1994);  Konecky v. Camco Wireline, 920 P.2d 277, 285 (Alaska 1996);  and Irvine v. Glacier General, 984 P.2d 1103 (Alaska 1999)).  In Arneson v. Anchorage Refuse, 925 P.2d 661 (Alaska 1996), the Court affirmed a finding of ineligibility based on the employee's holding of a real estate license, even though the employee did not actually work in real estate.  


In his November 14, 2000 response to our remand, the RBA relies on Zastrow v. Peninsula Sanitation, AWCB Decision No. 97-0108 (May 15, 1997), wherein the Board found the RBA did not abuse his discretion excluding jobs held before reaching the age of majority.  The RBA also relies on Frame v. Crown Zellerbach 665 P.2d 879 (Or. 1983).  At 881 the Oregon Court ruled that earnings must be comparable to the wage at time of injury, holding:


There is no requirement that a worker who has been offered any job paying something, even minimum wage, is gainfully employable and therefore ineligible for 

retraining.  This is especially true where a worker has held a job paying substantially more than the minimum wage.  It would be unreasonable to require a worker who has gained experience over the years and worked his or her way up to a responsible, well-paying position to start over at a job paying the minimum wage after being injured on the job.  Here, the minimum wage jobs claimant can get pay less than one-third of his preinjury earnings and much less than he would be earning now if he had not been injured.  While it may not be possible to retrain claimant so that he can reenter the job market and become employed at the same pay he would now be making if he had not been injured, it is possible, after retraining, for his earnings at a new job to be reasonably comparable. 


Our Supreme Court has consistently held that we must strictly adhere to the requirements of AS 23.30.041.  In Moesh v. Anchorage Sand and Gravel, 877 P.2d 763, 765 (Alaska 1994), the Supreme Court held: 


A S & G concedes that applying the statute as written [not including "remunerative employability] may cause harsh results.  [FN2]  Despite the harsh results, this court must reverse the Board's decision.   In order for remunerative employability to be considered a factor in determining reemployment benefits eligibility, the Alaska legislature must amend the statute to expressly include remunerative employability under AS 23.30.041(e).   This court would be exceeding its authority if it were to interpret AS 23.30.041(e) to permit the consideration of remunerative employability. 

At footnote 2, the Court offered the following illustration:


The following hypothetical illustrates this point:  A 26-year- old employee who earned $4.00 an hour frying hamburgers as a teenager currently earns $26.00 an hour as a journeyman plumber.   While on the job, the employee is injured.   The employee will be ineligible for reemployment benefits if he or she is physically capable of frying hamburgers because that is a job held within ten years of the injury.   The employee will suffer a drastic decrease in the standard of living if forced to return to flipping hamburgers.   Thus, if applied as written, the statute works a particular hardship upon young injured employees.   Such employees may be forced to take drastic pay decreases, since they will be ineligible for job training which helps to place them in jobs comparable in compensation to the ones they held when injured.   This harsh result seems inconsistent with the broad goals of Alaska's Workers' Compensation statute which favors returning injured employees to the work force as soon as possible and to positions that are at least comparable to the jobs they had when injured. The statute appears to favor older workers who have held the same type of job over younger workers who have just begun their careers, despite the fact that younger workers may benefit more from job training since they will have more years in the labor force.


More recently, in Irvine v. Glacier General Construction, 984 P.2d, 1103, 1108, (Alaska 1999) citing to Konecky v. Camco Wireline, Inc. 920 P.2d 277 (Alaska 1996), our Supreme Court held:


Konecky argued that the SCODDOT's job descriptions were antiquated and unrelated to his job's actual physical demands, which were much greater than those listed in the SCODDOT.  Because Konecky was unable to perform the work for which he was trained, he argued that the Board should be able to "depart from the [SCODDOT] description when the facts require such action."  We rejected Konecky's argument. While acknowledging that unfairness would result in certain circumstances, we maintained that the plain language of AS 23.30.041(e) leaves no room for the suggested departure: "[The statutory language] is plain and demands that reemployment benefit eligibility be determined by the [SCODDOT] job descriptions.   The legislature neither expressed nor implied any exceptions." 


In the present case, we find the RBA is clearly adding a new restriction to AS 23.30.041(e) by not including part-time work performed by full time workers.  We find this to be akin to the additional restriction the RBA attempted to incorporate to .041(e) that the Supreme Court struck down in Moesh.  We find that the result is harsh, or severe, and that it will likely adversely effect young people to a greater degree than older workers.  Nonetheless, we find that matters naught.  Moesh, Konecky, Irvine.  We conclude the RBA abused his discretion by not considering part-time employment held by this full-time injured employee.  We find the employee concedes he meets SVP for phone solicitor, his part-time work held within ten years of his industrial injury.  Accordingly, we conclude the employee is not eligible for reemployment benefits.  


ORDER

The RBA and RBA Designee abused their discretion finding the employee eligible for reemployment benefits.  The decision of the RBA / RBA Designee finding the employee eligible for reemployment benefits is reversed.  


Dated at Anchorage, Alaska this 28th day of March, 2001





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member

DISSENT OF MEMBER LAWLOR


I respectfully dissent from the majority's opinion.  I would find, under McClanahan v. NANA/Coats, AWCB Decision No. 99-0214 (August 20, 1999) that the RBA has broad discretion in interpreting section .041.  I would find the RBA properly and fairly excluded the employee's prior part-time work, based on his professional judgement.  The law should reflect an employee's earning potential, which I do not feel is fairly considered when, as in this case, an employee is taking on additional, side-line work, to pay college expenses.  I would conclude the employee is eligible for reemployment benefits.  







____________________________                                  






Harriet Lawlor, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JEFFREY D HIGHTOWER employee / respondant; v. UNISEA, INC., employer; ALASKA NATIONAL INS. CO., insurer / petitioners; Case No. 199921082; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  28th day of February, 2001.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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