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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ROMAINE H. BURRELL, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                          (Self-Insured)  Employer,

                                                            Defendant.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
          FINAL

        DECISION AND ORDER

        AWCB Case No.  199805887
        AWCB Decision No.  01-0159

         Filed with AWCB Anchorage, Alaska

         on August 16 , 2001

We heard the parties’ proposed stipulation for social security offset in Anchorage, Alaska on July 12, 2001.  This hearing was held on the written record.  Attorney Michael Jensen represented the employee.  Attorney Patricia Zobel represented the employer.  We held the record open until August 8, 2001 to allow the parties an opportunity to submit a corrected stipulation.  We closed the record when we next met on August 9, 2001.  


ISSUE

Shall we approve the parties’ request to award the employer a social security offset under AS 23.30.225(b) based upon the employee’s receipt of Social Security Administration (SSA) disability benefits and approve a 20% withholding against future payments in order to recover an overpayment pursuant to AS 23.30.155(j)?


SUMMARY OF THE EVIDENCE

On June 29, 2001, the parties filed a “Stipulation for Social Security Offset.”  In that stipulation, the employee agreed to reimburse the employer $1,905.70 in permanent total disability overpayments and to have the employer withhold 20 percent out of each unpaid installment of compensation pursuant to AS 23.30.155(j).  The stipulation states:

The parties by and through their respective counsel, and hereby stipulate to the following facts regarding a social security disability offset under AS 23.20.225.

1. Romaine H. Burrell was working as a heavy equipment operator for the Municipality of Anchorage when he was injured during the course and scope of his employment on March 14, 1998.  The employer has accepted Mr. Burrell’s November 13, 2000 workers’ compensation claim.  The employer agrees that Mr. Burrell is permanently and totally disabled and entitled to PTD benefits.

2. Mr. Burrell became disabled under the rules of the Social Security Administration on March 14, 1998.

3. Mr. Burrell filed for Social Security Administration benefits on July 25, 2000 and was found eligible for those benefits on March 11, 2001.

4. As the Social Security Administration cannot pay benefits earlier than 12 months prior to the month of filing, Mr. Burrell was paid for his Social Security Administration disability beginning July of 1999.

5. Mr. Burrell’s initial monthly benefit payment from the Social Security Administration was $1,422.90.  The Social Security Administration is not taking as offset for worker’s compensation benefits.

6. AS 23.30.225 provides an employee may not receive a combined total of workers’ compensation and social security benefits in excess of 80% of the employee’s average weekly wages at the time of injury.  Mr. Burrell’s average weekly wage at the time of injury was $1,260.37, which resulted in his receiving the maximum compensation rate of $700.00 per week.  80% of his average weekly wage is $1,008.30.  This is the maximum combined benefit Mr. Burrell is entitled to receive.

7. Mr. Burrell began receiving $1,422.90 on July 1, 1999.  For social security offset purposes, he is therefore receiving a weekly benefit of $347.77 ($1,422.90 x 12 months divided by 52 weeks).  $328.36 plus $700 equals $1,028.36.  This amount exceeds the maximum allowable combined total of $1,008.30 by $20.06.

8. The parties agree that the Municipality of Anchorage may reduce Mr. Burrell’s benefits by $20.06 a week to $679.94 per week.

9. As Mr. Burrell has been receiving the social security benefits since July of 1999, the Municipality of Anchorage has overpaid Mr. Burrell permanent total disability benefits and is entitled to recoup its overpayment.

10. A total overpayment of $1,905.70 has been made to Mr. Burrell for 95 weeks of disability from July 1, 1999 through April 28, 2001.  The parties agree that the Municipality of Anchorage is entitled to withhold 20 percent out of each unpaid installment of compensation due to Mr. Burrell to recoup the overpayment pursuant to AS 23.30.155(j).

11. It is agreed that Mr. Burrell’s attorney, Michael Jensen, has been paid $6,109.35 in actual attorney’s fees, plus is being paid ongoing statutory fees.  Mr. Jensen will continue to be paid statutory attorney fees on the continuing benefits paid by the employer to Mr. Burrell.  This stipulation does not preclude the award of additional fees and costs in the event compensation benefits are denied or resisted in the future.

12. It is further agreed that Mr. Burrell’s attorney, Michael Jensen, has been paid $392.15 in costs.  No other legal costs are owed pertaining to Mr. Burrell’s November 13, 2000 workers’ compensation claim.


The parties requested an order allowing the employer to recoup its overpayment of $1,905.70 through a 20% withholding against future payments PTD made to the employee.

FINDINGS OF FACT AND CONCLUSION OF LAW

1.       Petition to resolve dispute by stipulation.

8 AAC 45.050(f) provides, in part:


(1)  If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts…


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation…


(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .


We have authorized social security offsets and recoupment of compensation based on the stipulation of the parties.  See Gertlar v. H&H Contractors, Inc., AWCB Decision No. 95-0207 (August 14, 1995).  In this case, based on our review of the record, and on the parties' stipulation of the facts, we will exercise our discretion to resolve the issue regarding social security offset, and issue an order in accord with 8 AAC 45.050(f), AS 23.30.225(b) and AS 23.30.155(j).  

2.
Entitlement to Social Security Offset.

AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq. and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee’s average weekly wage at the time of injury.


Our regulation 8 AAC 45.225 provides, in part:

(b) An employer may reduce an employee’s weekly compensation under AS 23.30.225(b) by

(1) getting a copy of the Social Security Administration’s award showing the

(A) employee is being paid disability benefits;

(B) disability for which the benefits are paid;

(C) amount, month and year of the employee’s initial entitlement; and

(D) amount, month and year of each dependent’s initial entitlement;

(2) computing the reduction using the employee or beneficiary’s initial entitlement, excluding any cost-of-living adjustments;

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration’s award letter;

(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and

(5) after a hearing and an order by the board granting the reduction completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. 

Based on the documents in the Board’s file and attached to the parties’ stipulation, and the written stipulation for offset and recoupment, we find the employer has established that employee is entitled to SSA disability benefits due to his March 14, 1998 injury.  We further find the employer has established the amount, month and year of the employee’s initial entitlement as $1,422.90 beginning July 1, 1999.  In addition, we find the employer had been paying PTD benefits effective July 1, 1999 at a weekly rate of $700.00 through April 28, 2001.  Therefore, we find the employer has established its entitlement to a social security offset since July 1999.
In Stanley v. Wright-Harbor, AWCB Decision No. 82-0039 (February 19, 1982) aff’d, 3 AN-82-2170 Civil (Alaska Super. Ct. May 19, 1983), we established guidelines for calculating the social security offset under §225(b).  We have consistently held the offset is to be based upon the initial entitlement of the employee. Id.  AS 23.30.225(b) provides in pertinent part, 

“when it is determined that, in accordance with 42 U.S.C. 401-433, periodic disability benefits are payable to an employee or the employee’s dependents...benefits under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401-433...” (Emphasis added). 


Based on the calculations in the parties’ stipulation, we find the social security offset to be $20.06 per week.  Accordingly, we conclude the under AS 23.30.225(b), the employer is entitled to an offset of $20.06 per week retroactive to July, 1999.

3.
Entitlement to recoup overpayments.
The employer’s exclusive remedy to recover overpayments is under AS 23.30.155(j) which provides:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More that 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

We find the employer is entitled to recoup its overpayment by withholding up to 20% of the employee’s unpaid installments of compensation pursuant to AS 23.30.155(j). Because the SSA has not taken an offset against the employee’s receipt of workers’ compensation benefits, no adjustment from the SSA is required.  Therefore, we authorize the above social security offset and withholding of 20% of future payments to recover $1,905.70 in overpayments of compensation.

ORDER
1. The employer is entitled to a weekly social security offset of $20.06.

2. The employer is entitled to a 20% withholding against future PTD payments to the employee to recover $1,905.70 in overpayments of compensation.


Dated at Anchorage, Alaska this     day of August, 2001.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Cecilia LaCara, Designated Chairperson







____________________________                                






Philip Ulmer, Member







____________________________                                  






John Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROMAINE H. BURRELL employee / applicant; v. MUNICIPALITY OF ANCHORAGE, self-insured employer/defendant; Case No. 199805887; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of  August, 2001.

                             

   _________________________________

      





        Shirley A. DeBose, Clerk
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