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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

LONNIE  VERNON, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

EARL F. HUTCHINSON, dba

HUTCHS WELDING & EQUIPMENT REPAIR,

                                 Uninsured Employer,

                                                             Defendant.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
        FINAL DECISION AND ORDER

          AND ORDER TO SHOW CAUSE

        AWCB Case No.  200028473
        AWCB Decision No.  01- 0225 

         Filed with AWCB Fairbanks, Alaska

         on November  9, 2001


We heard the employee's claim for medical benefits and temporary total disability (“TTD”) benefits on November 1, 2001, in Fairbanks, Alaska.  The employee represented himself.  Although given notice, the employer failed to send a representative.  We closed the record at the conclusion of the hearing.


ISSUE

1.
Is the employee entitled to medical benefits for surgery under AS 23.30.095(a)?


2.
Is the employee entitled to TTD benefits to recuperate from surgery under AS 23.30.185?


SUMMARY OF THE EVIDENCE

The employee testified at the November 1, 2001 hearing that he fell on a pair of pliers, injuring his right knee, while working for the employer as a welder on March 24, 2000.  He testified that he verbally notified his employer that afternoon, and that the employer notified him that he had no workers’ compensation insurance, but would be responsible for the medical costs of the injury.  The employee’s knee swelled, and he was unable to work the following week.  He testified the employer paid him for 40 hours for that week, March 26, 2000 through April 1, 2000.


Before our hearing began on November 1, 2001, the Workers' Compensation Division staff received a telephone call from the employer's office, indicating that no one from that office would be participating.  The file contains unsworn, written statements by the employer and a fellow-employee, Michael Hegna, indicating the employee did not talk to them about his injury.  The employee objected to these statements, and testified he had not received copies of them before the hearing.  Because neither the employer nor Mr. Hegna attended the hearing, and were not available for cross-examination, we found these unsworn statements were hearsay, unsupported by any direct evidence.  Consequently, we declined to rely on those statements as evidence on which to base any determinations of fact.  8 AAC 45.120(e). 


We take administrative notice that the Division of Workers’ Compensation data base records indicate that the employer carried no workers’ compensation insurance from March 23, 1996 until May 20, 2000.  The employer then secured insurance from Alaska National Insurance Company.  We additionally note, the employer’s workers’ compensation insurance was cancelled effective September 2, 2001.  Our records reveal no evidence of workers' compensation insurance after that date.  Under our general investigative powers at AS 23.30.135, our Workers' Compensation Uninsured Employer Investigator confirmed with Alaska National that the insurance had been cancelled for the employer's failure to pay premiums. 


On March 31, 2000, the employee saw Larry Harikian, M.D., who prescribed pain medication and conservative care.  On April 25, 2000, Dr. Harikian referred the employee to orthopedic surgeon Robert Dingeman, M.D.  On May 1, 2000, Dr. Dingeman diagnosed a posterior tear of the right medial meniscus, and released the employee to modified work.  The employee underwent a magnetic resonance imaging (“MRI”) study on May 11, 2000, which indicated a probable tear of the meniscus, and a partial tear or sprain of the anterior cruciate ligament.  On May 15, 2000, Dr. Dingeman recommended surgical repair of the knee.  Because the employee preferred to delay the surgery, the physician provided conservative care.


At the hearing, Dr. Dingeman testified he last saw the employee on July 9, 2001.  He recommended the employee undergo arthroscopic surgery to trim or repair the torn medial and/or lateral. meniscus.  Dr. Dingeman testified the employee would likely need eight to twelve weeks off work to recover from a trimming procedure, and ten to fourteen weeks to recover from a repair procedure.


The employee testified the employer has paid all his medical bills, and has paid him his wages for lost work time.  The record contains a series of photocopies, reflecting a variety of medical bills paid by the employer.


The employee completed and filed a Report of Illness or Injury concerning this work injury, dated April 30, 2001.  He filed a Workers’ Compensation Claim with the same date, claiming medical benefits for the recommended knee surgery.  He filed an Affidavit of Readiness for Hearing on July 5, 2001.  A Prehearing Conference Summary dated August 29, 2001, reflected that the employer denied the employee’s claim for benefits.  The employee’s claim was set for hearing on November 1, 2001.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
MEDICAL BENEFITS FOR SURGERY



The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period, which the nature of the injury or the process of recovery requires....


The presumption of compensability under AS 23.30.120(a) also applies to claims for medical benefits.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


In this case, the employee testified concerning the work-related nature of his knee injury, and Dr. Dingeman testified concerning the medical necessity of the surgery.  We find the record contains sufficient evidence to raise the presumption of compensability for the medical benefits claimed by the employee. 


In most circumstances, to overcome a presumption once it attaches, the employer must present substantial evidence that the medical benefits claimed are not compensable.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); DeYonge, 1 P.3d at 96.  However, in Hibdon, 989 P.2d at 731, the Alaska Supreme Court held specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.  See, e.g., Robles v. Wal-Mart, Inc., AWCB Decision No. 99-0260 (December 28, 1999).


We note that the medical benefits claimed by the employee are within the two-year time limit of Hibdon.  In our review of the record of this case, we cannot find medical evidence to show the claimed medical benefits are not reasonable, not necessary, and not within the realm of acceptable medical practice.  Hibdon, 989 P.2d at 731.  We conclude the claimed surgery is compensable.  We will direct the employer to provide the surgery, pursuant to AS 23.30.095(a).  Id.  

II.
TEMPORARY TOTAL DISABILITY BENEFITS


AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.395(10).
 Also, as noted above, AS 23.30.120 provides a general presumption of compensability for an employee's injuries.  Meek v. Unocal Corp., 914 P.2d 1279-1280.  To make a prima facie case, the employee must present some evidence that (1) he has an injury, and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).   


In this case, Dr. Dingeman testified the employee would likely need between eight and fourteen weeks off work to recover from the surgery.  We find this opinion provides sufficient evidence to raise the presumption that the employee will be disabled for that period, and entitled to the claimed TTD benefits.


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991), Smallwood, 689 P.2d at 1211.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


In this case, the employer has offered no evidence to rebut the presumption of compensability.  Accordingly, in the event the employee undergoes the authorized surgery, we find he will be entitled to the TTD benefits claimed for his recovery period.  Smallwood, 689 P.2d at 1211.

III.
FAILURE TO INSURE, ORDER TO SHOW CAUSE, & NOTICE TO THE EMPLOYER OF A HEARING CONCERNING A STOP ORDER

             AS 23.30.075 provides, in part:

(a)  An employer under this chapter, unless exempted, shall either insure and keep insured for is liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for . . . .

(b)  If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine . . . and may impose a sentence of imprisonment . . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be individually, jointly, and severally liable. . . .

 
Independent of this employee's specific claims, the employer has a general duty to provide workers' compensation insurance for his employees.  Based on the employee's testimony concerning his employment relationship, and based on our administrative records of (at least) intermittent insurance coverage of employees, we find the employer is subject to the Alaska Workers' Compensation Act  We conclude he has an ongoing duty under AS 23.30.075 to insure his employees for workers’ compensation benefits.  Based on our administrative records, we find this employer has permitted his insurance to lapse in the past during periods in which he had employees.  We also find he has allowed the insurance to lapse once again.  The duty of an employer to file evidence of compliance with the insurance requirement is set forth in AS 23.30.085:

(a)  An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the board, in the form prescribed by it. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration for cancellation. These requirements do not apply to an employer who has certification from the board of his financial ability to pay compensation directly without insurance.

(b)  If an employer fails . . . to comply with the provision of this section, he shall be subject to the penalties provided in AS 23.30.070 . . . .


We find, based on our administrative records, that the employer has failed to show evidence of compliance within 10 days of the notice of cancellation of his workers' compensation insurance policy on September 2, 2001.  When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor. AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day. The employer may not obtain a public contract with the state or a political subdivision of thee state for three years following the violation of the stop order.


We find, based on the employer's failure to provide evidence of compliance that we must presume, as a matter of law, that the employer has failed to insure or provide security as required by AS 23.30.075.  The employer has provided no evidence to rebut that presumption.  The provisions of AS 23.30.080(d) give us the discretion to consider issuing a stop work order.


Although this employer clearly had opportunity to file evidence of compliance, we received no evidence of current insurance from him.  Nevertheless, we will exercise our discretion to provide this employer another opportunity to address this matter before us, by incorporating an Order to Show Cause into this decision and order.  Accordingly, we will order the employer to attend a hearing before us on November 29, 2001, at 9:00 in the morning.  We will also order the employer served with a Notice of Hearing, in accord with 8 AAC 45.060(e).  That hearing will provide an opportunity for the employer to show cause why we should not issue a stop order, under AS 23.30.080(d), prohibiting him from using employee labor within the territorial jurisdiction of the State of Alaska.


ORDER

1.
The employer shall provide medical benefits for the employee’s right knee arthroscopic surgery, as discussed in this decision, under AS 23.30.095(a).


2.
The employer shall provide temporary total disability benefits during the employee’s recovery from the arthroscopic surgery, under AS 23.30.185.


3.
We order the employer to attend a hearing before us on November 29, 2001, at 9:00 in the morning.  That hearing will be an opportunity for the employer to show cause why we should not issue a stop order, under AS 23.30.080(d), prohibiting him from using employee labor within the territorial jurisdiction of the State of Alaska.  


4.
The staff of the Workers' Compensation Division shall serve a copy of this Decision and Order and Order to Show Cause on the employer, together with a Notice of Hearing, in accord with 8 AAC 45.060(e).


Dated at Fairbanks, Alaska this   9th  day of November, 2001.





ALASKA WORKERS' COMPENSATION BOARD



/s/ William Walters



___________________________________



William Walters, Designated Chairman



___________________________________



Dorothy Bradshaw, Member



Not  Available for Signature



___________________________________



John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order and Order to Show Cause in the matter of LONNIE VERNON employee / applicant; v. HUTCHS WELDING & EQUIPMENT REPAIR, uninsured employer / defendants; Case No. 200028473; dated and filed in Fairbanks, Alaska on the        9th day of November, 2001.

                             

   _________________________________

      






Lora J. Eddy, Clerk
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