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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES D. WILLIAMS,  

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ALASKA’S BEST MOVING,

                                                  Employer,

                                                             Defendant. 


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL

        DECISION AND ORDER

        AWCB Case No.  200312724
        AWCB Decision No.  03-0307

         Filed with AWCB Anchorage, Alaska

         on December 29, 2003



On December 16, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for benefits associated with his August 18, 2003 injury.  The employee did not appear.  The employer, Alaska’s Best Moving, was represented by Marci Iaquinto, co-owner.  The record was closed at the conclusion of the hearing.


ISSUE

Should the employee’s claim be dismissed due to his nonappearance?


SUMMARY OF THE EVIDENCE

The employer, Alaska’s Best Moving, was represented at the bearing by Marci Iaquinto, co-owner of the business.  Together with her husband, she operated the moving business from February 2002 to October 1, 2003.  Her husband was the main employee.  The business conducted moving operations in the Anchorage area.  On occasion, the employer would hire other casual labor to assist Mr. Iaquinto.


Ms. Iaquinto was responsible for the business bookkeeping.  She also operates another business, an assisted living facility.   She testified regarding insurance coverage for the businesses.  She indicated that she thought she had workers’ compensation insurance coverage from Pacific Insurance for both businesses but ultimately found out that she only had workers’ compensation coverage for the assisted living business.  She did have auto insurance coverage for Alaska’s Best Moving.


 According to documents in the file and Ms. Iaquinto’s testimony, the employee helped Mr. Iaquinto move a freezer on August 12, 2003.  He was paid $25.00 for his labor.  During the moving activities inside the employer’s van, the freezer fell on the employee, causing a fracture of his left fibula.   


The employee filed a claim on August 20, 2003.  The employee seeks temporary total disability (TTD), payment for medical bills, penalty, interest, permanent partial impairment (PPI) and transportation costs.
  The employer filed its “Answer” claiming that the claimant was not an employee.
  Ms. Iaquinto’s testimony established that the claimant was a casual employee who was hired on a temporary basis.    


When the employer contacted its insurance carrier regarding the claim, Ms Iaquinto determined that she did not have workers’ compensation insurance coverage in force for the employer.  However, the employer’s auto insurance carrier is investigating whether it will cover part of the employee’s claim.


In the meantime, based on the documents in the Board’s file and Ms. Iaquinto’s testimony, the employee went to the emergency room and then sought treatment for his leg injury with Michael Eaton, M.D.
    


In a letter received by the Board on October 31, 2003, the employee stated:



I James D. Williams wish to stop all hearing proceeding against Alaska Best Moving and Storage and Robert E. Iaquinto (owner).  I understand that the State of Alaska will proceed with this without any involvement from me.  As of this date 10-31-03 Stop all proceedings on this case #200312734.






Sincerely

                                                                         James D. Williams


Ms. Iaquinto indicated that the auto insurance carrier has indicated that it will pay the employee’s medical bills.  However, the employee seeks $50,000.00 which is the maximum obtainable under the employer’s auto insurance carrier.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.070 provides, in part:



(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 

(1) proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition;

(2) dismiss the case without prejudice; or

(3) adjourn, postpone, or continue the hearing.

            In this case, we find that the employee received notice of the hearing but did not appear.  In the employee’s absence, we heard evidence from the employer regarding the circumstances surrounding the employee’s claim.  We also considered that the employee has submitted a signed statement which indicates that he does not desire to pursue his claim in the workers’ compensation forum.


Taking all these factors into consideration, we determine that the employee has declined to pursue his claim before the Board and the claim should be dismissed without prejudice.  We note that if the parties disagree with this disposition, they may request reconsideration under AS  44.62.540 or modification under AS 23.30.130.  


ORDER

The employee’s claim for benefits as a result of an injury sustained August 12, 2003 shall be, and the same is hereby, dismissed without prejudice.


Dated at Anchorage, Alaska this 29th day of December, 2003.
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Rosemary Foster, Designated Chair
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Stephen T. Hagedorn, Member







____________________________                                  






Royce R. Rock, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings 

before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

            Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

              I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES D. WILLIAMS, employee / applicant; v. ALASKA’S BEST MOVING, employer / defendant; Case No. 200312724; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th    day of December, 2003.

                             

   _________________________________

      



                                  Carole Quam,  Clerk
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� August 20, 2003 Workers’ Compensation Claim


� September 15, 2003 Answer


� November 25, 2003 Progressive letter to the employer


� See August 19, 2003 prescription and Dr. Eaton’s August 19, 2003 note indicating the employee would be off work for six weeks.
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