JOHN E. ORBECK  v.  UNIVERSITY OF ALASKA, FAIRBANKS

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN E. ORBECK, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNIVERSITY OF ALASKA, FAIRBANKS, 

                           (Self-insured) Employer,

                                                            Defendant.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199514747
        AWCB Decision No.  04-0123

         Filed with AWCB Fairbanks, Alaska

         on May 24, 2004


We heard the employee's mental stress claim for temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, and legal costs for a witness testimony, in Fairbanks, Alaska, on May 6, 2004.  The employee represented himself.  Attorney Michael McConahy represented the self-insured employer.  The parties stipulated the costs for the witness testimony had been accepted and paid by the employer.  We kept the record open to receive from the employer certain wage and benefits records related to the employee’s claim, and to give the employee an opportunity to respond to those records.  The parties submitted these documents and response by May 18, 2004.  We closed the record when we next met, May 20, 2004.

ISSUES

(1)  
Is the employee entitled to an award of TTD benefits under AS 23.30.185, and if so, in what amount?

(2)  
Is the employee entitled to an award of TPD benefits under AS 23.30.200, and if so, in what amount?

(3) 
Is the employee entitled to an award of interest, under 8 AAC 45.142, on TTD benefits and TPD benefits?

SUMMARY OF THE RELEVANT CASE HISTORY AND EVIDENCE

The employee completed a Report of Occupational Injury or Illness on August 1, 1995, reporting he suffered a mental stress injury on July 19, 1995, resulting from his work as an electrician in the employer’s university physical plant.  The employee saw licensed clinical social worker Michael Schmoker, who discussed the employee’s union-related difficulties at work, and identified the major stress as the employee’s belief his supervisor was being unfair.
  Mr. Schmoker recommended the employee take time off work.
  He diagnosed

 Impulse Control Disorder
 and Adjustment Disorder.
  On December 18, 1995, psychiatrist Anthony Blanford, M.D., saw the employee following an incident regarding the employee’s grievances at the office of Jeanne Freemann, the employer’s Director of Personnel.
   He prescribed Zoloft and noted the employee had been off work from July through September 25, 1995.
  The employee’s condition persisted, and on January 23, 1996, Dr. Blanford restricted the employee from work for six weeks,
 and subsequently extended the work-restriction.
  In a report on May 21, 1995, Dr. Blanford indicated the employee’s major depressive disorder arose from work stress, but that he had responded to treatment.
  He found the employee medically stable and expected to suffer no permanent partial disability.
  He released the employee to full time work on June 1, 1996.
 

Following a mediation report on March 1, 1996,
 the employer, the union, and the employee signed a Letter of Agreement transferring the employee to the university power plant, under other supervision, removing certain memos of his supervisor from the employee’s personnel file, and awarding the employee certain back pay.
  After the employee’s transfer, the record reflects no further grievances or progressive discipline until his retirement.  The employee returned to Dr. Blanford’s care on June 30, 1997, reporting he was no longer having difficulties at work, but was becoming moody and fatigued.
  Dr. Blanford again began prescribing Zoloft.

At the request of the employer, Eugene Klecan, M.D. examined the employee on March 18, 1998.
  In his report, Dr. Klecan found the employee’s work stress was a significant, but not predominant cause of any mental injury the employee may have suffered in 1995-1996.
  We ordered a second independent medical evaluation (“SIME”)
 of the employee by psychiatrist Greg McCarthy, M.D., on June 2, 1998.  In his SIME report, Dr. McCarthy diagnosed the employee to have suffered Major Depressive Disorder, Single Episode, in full remission, and Alcohol Abuse in Full, Sustained Remission.
  Dr. McCarthy felt that the employee’s work relationship with his supervisor was the primary stressor causing his depression.  He felt the employee was medically stable and able to return to work.
   

The employer filed a Controversion Notice on August 16, 1995, denying benefits based on the assertion the employee’s stress was not extraordinary or unusual.
  The employee filed an Application for Adjustment of Claim on August 23, 1997, asserting he suffered a work-induced depressive disorder and claiming various benefits.
  The employer filed a Controversion Notice on September 22, 1997, again denying benefits.
  

At a hearing on the employee’s claims on October 16, 2003, Dr. Blanford testified the predominant cause of the employee’s mental illness was work stress.  He testified he found the employee’s depressive disorder medically stable on May 21, 1996, and at the time believed the employee suffered no PPI.  However, at the hearing, he testified he has not yet actually attempted to rate the employee for possible PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”).  He testified he last treated the employee in 1998, but that the employee’s work-related single-episode depression likely made him more susceptible to recurring episodes of depression.  In the hearing, the employee and several co-workers and a union representative testified concerning disparate treatment of the employee.  

We issued an interlocutory decision and order on November 5, 2003,
 finding that neither AS 23.30.110(c) nor the equitable doctrine of laches bars the employee’s claim, and permitted the parties to submit additional briefing.  We issued AWCB Decision No. 03-0283 on December 12, 2003, finding that unusual and extraordinary work stresses caused the employee to suffer a single episode Major Depression.  We found the employee’s claims are not barred by the statute of limitation at AS 23.30.105(a).  We denied the employee’s claims for PPI benefits and penalties.  We ordered the employer to provide the employee TTD and TPD benefits, under AS 23.30.185 and AS 23.30.200, for periods of disability between July 19, 1995 and May 21, 1996.  We directed the parties to attempt to determine and stipulate to the periods of temporary total and partial disability between those dates.  We ordered the employer to provide benefits for the employee’s counseling and psychiatric care under AS 23.30.095, between July 19, 1995 and May 21, 1996.  We awarded interest on benefits due and not timely paid.  Based on the employee’s affidavit, we awarded the employee attorney fees and legal costs totaling $10,319.70.

On December 16, 2003, the employee filed a Petition for Reconsideration under AS 44.62.540, requesting that we modify our December 12, 2003 order to award the employee $552.50 in additional legal costs for the testimony of Dr. Blanford in the October 16, 2003 hearing.
  In AWCB Decision No. 03-0309 (December 31, 2003) we reconsidered our December 12, 2003 decision, and awarded the employee $552.50 in additional legal costs under AS 23.30.145 and 8 AAC 45.180(f).  All other aspects of that decision and order were affirmed.

The parties failed to offer a stipulation concerning the employee’s periods of total and partial disability between July 19, 1995 and May 21, 1996.  In an interlocutory decision and order on January 15, 2004,
 we directed that the hearing should be reconvened on the issues of TTD benefits, TPD benefits.  In a prehearing conference on March 9, 2004, Board Designee Sandra Stuller set these remaining disputes for hearing on May 6, 2004,
  identifying the issues for hearing as TTD benefits, TPD benefits, legal costs for Dr. Blanford’s testimony, and the compensation rate.
  

In the opening of the hearing on May 6, 2004, the parties agreed the costs associated with the testimony of Dr. Blanford had been paid by the employer, and were no longer at issue.  The employee objected to our consideration of the employer’s hearing brief, which had not been served on him, but on his former attorney.  Because the briefs had been due on April 29, 2004,
 and because the employee’s attorney had served a notice of withdrawal on January 16, 2004,
 we found the employer’s brief had not been served as required by our regulation at 8 AAC 45.114(1), and we excluded it from our consideration.

In the hearing on May 6, 2004, the employer’s adjuster, Yvonne Boyce, testified concerning information she produced for a document titled “John Orbeck TTD/TPD Worksheet,” dated March 3, 2004.  She testified she had compiled the information from pay stubs supplied by the employee, and from researching the employer’s business archives.  This document reflected the employee worked:

 
For the two-week, 80 hour 



The employee worked:


pay period ending:


7/22/95







   6 hours


8/5/95






  22 hours


8/19/95






   0 hours


9/2/95






   0 hours


9/16/95






   0 hours


9/30/95






  40 hours


10/14/95





 80 hours


10/28/95





 80 hours


11/11/95





 80 hours


11/25/95





 76 hours


12/9/95






 70.25 hours


12/23/95





 65.5 hours


1/6/96






104 hours


1/20/96






  23.25 hours


2/3/96






   0 hours


2/17/96






   0 hours


3/2/96






   0 hours


3/16/96






   0 hours


3/30/96






   0 hours


4/13/96






   0 hours


4/27/96






   9 hours


5/11/96






  32 hours


5/25/96






  40 hours

Ms. Boyce testified the 1/6/96 and 1/20/96 pay periods have discrepancies with the hours on the employee’s pay stubs because some pay was retroactively attributed to those periods as a result of the resolution of the employee’s grievances.  Ms. Boyce testified she calculated the employee’s compensation rate to be $531.86 per week under the version of AS 23.30.220(a)(1) in effect at the time of his injury, based on his pay and vested pension contributions from the employer for the two calendar years before his injury.

Ms. Boyce testified she calculated the employee would be due 16 weeks of TPD benefits, for the pay periods ending 7/22/95, 8/5/95, 12/9/95, 12/23/95, 1/20/96, 4/27/96, 5/11/96, and 5/25/96, totaling $2,269.15.  She testified she calculated TTD benefits for 20 weeks during the pay periods ending 8/5/95, 8/19/95, 9/2/95, 9/16/95, 9/30/95, 2/3/96, 2/17/96, 3/2/96, 3/16/96, 3/30/96, and 4/13/96, totaling $10,637.20.  She testified the potential TTD and TPD benefits totaled $12,906.35.  Ms. Boyce calculated the employee had been paid $6,174.67 in sick leave and annual leave during this period.

In the hearing on May 6, 2004, and in his brief, the employee provided information concerning the hours he worked between July 19, 1995 and May 21, 1996.  The employee provided a worksheet, based on his pay stubs.
 His records indicated he worked no hours during the pay period ending 1/6/96 and 21.25 hours for the pay period ending 1/20/96.  He testified he does not know what the additional hours in the employer’s records for those weeks reflect, and does not believe he worked that many additional hours in those pay periods.

In the hearing, and in his brief, the employee argued his compensation rate should include all fringe benefits, resulting in a rate of $665.01 per week.  He argued there should be no offset of his compensation for sick leave or vacation leave. The employee argued he earned these benefits from his pre-injury work, and should not be penalized for using them. He calculated the TTD and TPD benefits due, totaling $27,000.68.  He calculated interest, totaling $37,712.29.  Because the employer failed to pay TTD or TPD benefits after our December 12, 2003 decision, he claimed a penalty under AS 23.30.155(f), totaling $16,178.24.  He asked us to award a combined total of $80,891.21 related to these benefits.

The employee asserted his depression disorder is treatable, but not curable.  He argued we should modify our December 12, 2003 decision, and order continuing medical benefits related to that condition.  The employee claimed $53,153.46 for past medical benefits and medical benefits for treatment of his condition over the next 30 years.  He requested medical benefits
 for his travel to attend a deposition of Dr. Klecan.  The employee also argued the employer should pay pension contributions, with interest, for the periods of the employee’s disability because his employment contract required the employer to make those contributions while he was missing work for a work injury.  The employee calculates this amount to be $21,350.00.  The employee also stated he intends to pursue the issue of the employee’s failure to accommodate his condition under the Americans with Disabilities Act (“ADA”). 

In the hearing, the employer argued we should disregard the employee’s attempts to raise claims for benefits other than those claims noticed and at issue: TTD and TPD benefits during the compensable period, July 19, 1995 through May 21, 1996.  The employer noted the employee already received $22,337.23 in wages during this period.  It argued the employee’s compensation rate is $531.86 per week under the version of AS 23.30.220(a)(1) in effect at the time of his injury, based on his gross earnings for the two calendar years before his injury.  It argued that the employee’s “gross earnings” included his pay and vested pension contributions, but excluded other non-taxable fringe benefits, in accord with former AS 23.30.265(15).  Citing two superior court decisions
 and one of our decision,
 it argued we are enjoined from applying our regulation at 8 AAC 45.220(c)(3)(B), which would require inclusion of health and life insurance contributions.  

The employer largely agreed with the employee’s documentation of the hours he worked during this period.  However, the employer noted the employee received sick leave and vacation leave during portions of this period.  It argued the employee should receive no TTD benefits or TPD benefits for times in which he received sick leave or vacation pay.  It argued receipt of those benefits while on sick pay or vacation would be contrary to the legislative “concerns regarding double recovery, . . . and the disincentive to return to work created by overpayment to injured workers,” citing the Alaska Supreme Court decision Alyeska Pipeline Service v. DeShong
 which concerned the interaction of TTD benefits and unemployment compensation benefits.
  The employer argued the employee is due no more than $6,731.68 in additional TTD benefits and TPD benefits during that period. 

At the close of the hearing, we permitted the parties to submit supporting documentation regarding the employee’s wages, work hours and absences from work.  The employer filed its documentation on May 14, 2004.
  The employee filed his response on May 18, 2004.
  We closed the record when we next met, May 20, 2004.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
TTD AND TPD BENEFITS
AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.200(a) provides, in part:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury … to be paid during the continuance of the disability . . . .  Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
   In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

In this case, we find the testimony of the employee (combined with his payroll records and the testimony of Ms. Boyce concerning time-loss), the counseling records of Mr. Schmoker, and the medical records of Dr. Blanford indicate that the employee’s work stress rendered him unable to work for periods of time between July 19, 1995 and June 1, 1996.  We find this testimony and these records are sufficient evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claims for TTD and TPD benefits during the weeks he either did not work or only worked part-time from July 19, 1995 through May 21, 1996.

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
   

As noted above, we found in our December 12, 2003 decision and order that the employee’s major depression episode during 1995 and 1996 was caused by work stress.   We can find no substantial evidence in the record to rebut the presumption of the employee's entitlement to TTD or TPD benefits during the periods he missed work while he was recommended to restrict his work by his counselor or physicians during that period.
  

Specifically, based on the testimony of the employee and his pay records, we find the preponderance of the evidence shows the employee worked no hours during the pay period ending January 6, 1996; and that he worked 21.25 hours during the pay period ending January 20, 1996.  Based on the testimony of Ms. Boyce and the employer’s records, we find the preponderance of the evidence indicates employee was absent from work as reported by Ms. Boyd in the other pay periods.  Accordingly, we find the employee was temporarily totally disabled for 22 weeks during the pay periods ending 8/19/95, 9/2/95, 9/16/95, 2/3/96, 2/17/96, 3/2/96, 3/16/96, 3/30/96, and 4/13/96.  We find the employee was temporarily partially disabled for 16 weeks during the pay periods ending 7/22/95, 8/5/95, 9/30/95, 11/25/95, 12/9/95, 12/23/95, 4/27/96, 5/11/96, and 5/25/96.  We conclude the employee’s claims for TTD benefits and TPD benefits during these periods of time are compensable.
 

The employer argues the employees TTD and TPD benefits should be barred or offset for any period of time in which he received sick pay or vacation pay.  The employer argues the employment contract bars the employee from receiving ether of these benefit payments while he is receiving workers’ compensation time-loss benefits.   The employee argues he earned these benefits from his pre-injury work, and should not be penalized for using them while the employer denied compensation.

In his treatise on workers’ compensation law, the late Professor Arthur Larson noted the majority rule is that workers’ compensation benefits will be offset or barred for the receipt of benefits or payment from other sources only when a jurisdiction’s organic workers’ compensation act has a specific statutory provision providing for the offset or bar.
  Alaska follows the majority rule, as cited by Professor Larson.  The authority and jurisdiction of the Alaska Workers’ Compensation Board derives from the Alaska Workers’ Compensation Act at AS 23.30.005, et seq., and the Alaska Administrative Procedure Act AS 44.62.540, and we can only adjudicate a dispute if our administrative agency has been given explicit adjudicatory authority by statute.
  The Alaska Workers’ Compensation Act provides a number of specific provisions
 offsetting or barring time-loss compensation benefits.
  However, we can find no statutory basis to deny the employee TTD or TPD benefits for the receipt of sick leave benefits or vacation pay.
  Accordingly, we decline to reduce the employee’s entitlement.  

At the time of the employee’s injury, former AS 23.30.220(a)(1) and former AS 23.30.265(15) controlled the employee’s compensation rate.
  Based on his pay and vested pension contributions for the two calendar years before his injury, but excluding other non-taxable fringe benefits, we find the employee’s compensation rate is $531.86 per week under those two provisions of the statute.

The employee argues his other, non-taxed fringe benefits should be included in determining his compensation rate.  Our regulation at 8 AAC 45.220(c)(3)(B) requires inclusion of health and life insurance contributions into the determination of compensation rates.  This regulation was adopted on July 2, 1998, and the Alaska Supreme Court instructed us to apply this provision in its remand decision in Dougan v. Aurora Electric.
  Subsequently, however, the Alaska Superior Court enjoined us on April 25, 2003 from applying this regulation in its decision In Re Eagle Insurance v. State of Alaska, Division of Workers’ Compensation.
  Accordingly, we cannot increase the employee’s compensation rate under this provision of the regulations.

Based on a compensation rate of $531.86 per week, we conclude the employee is entitled to $11,700.92 in TTD benefits for 22 weeks of total disability during the period from July 19, 1995 through May 21, 1996.   We will award this amount. 

We conclude the employee is entitled to TPD benefits for 16 weeks during the pay periods ending 7/22/95, 8/5/95, 12/9/95, 12/23/95, 1/20/96, 4/27/96, 5/11/96, and 5/25/96.  We will direct the employer to recalculate the TPD benefits due, based on our findings of time loss in this decision and order.   We will direct the employer to pay those benefits. 

II.
INTEREST
8 AAC 45.142 provides, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under 
an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

. . . .

For injuries which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with 8 AAC 45.142(a) & (b)(3)(A), on the TTD benefits and TPD benefits awarded in this decision and order, from the dates on which each installment of those benefits were due. 

III.
MEDICAL BENEFITS, PENALTIES, DEPOSITION COSTS, PENSION CONTRIBUTIONS, AND ADA CLAIM 

A.
NOTICE OF ISSUES FOR THE MAY 6, 2004 HEARING

In addition to the issue addressed above, the employee asserts that we should modify our December 12, 2003 decision, and award continuing medical benefits related to his depression disorder.  He requests a penalty under AS 23.30.155(f), and costs related to his travel to attend a deposition.  The employee also argues the employer should pay pension contributions, with interest, for the periods of the employee’s disability.  He also states his intent to pursue a claim under the ADA.

AS 23.30.110(a) provides, in part, that “the board may hear and determine all questions in respect to the claim.”  AS 23.30.110(c) requires us to give parties written notice of hearings.  In Simon v. Alaska Wood Products,
 The Alaska Supreme Court required us to give the parties notice of the specific issues being decided in our proceedings.  Our regulations provide Prehearing Conference Summaries to fulfill the Court’s requirement to clearly identify issues for hearing.  8 AAC 45.065(c) provides, in part: “The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing."  

The controlling Prehearing Conference Summary
 specifically identified the issues for the hearing on May 6, 2004,
 as TTD benefits, TPD benefits, legal costs for Dr. Blanford’s testimony, and the compensation rate.
  Because no notice was given for the issues of medical benefits, penalties, deposition costs, pension contributions, and an ADA claim, we cannot rule on them in this proceeding.  We will deny these issues, without prejudice. 


B.
PENSION CONTRIBUTIONS, AND ADA CLAIM 

We additionally alert the employee that we lack jurisdiction over his claim for pension contributions, and his claim under the ADA.  As noted earlier in this decision, the authority and jurisdiction of the Alaska Workers’ Compensation Board derives from the State of Alaska, specifically from the Alaska Workers’ Compensation Act,
 and the Alaska Administrative Procedure Act.
  Generally, an administrative agency can only adjudicate a dispute if it has been given explicit adjudicatory authority by statute.
  The Alaska Supreme Court has recognized our equitable powers, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.
   No unenumerated remedy or equitable power needs to be exercised by us to fulfill our statutory responsibilities in this proceeding.
  

The ADA contains its own provisions for enforcement and review. That statute does not confer any jurisdiction on the Alaska Workers’ Compensation Board.  Additionally, any possible contractual recovery available to the employee concerning his pension contributions would clearly be a general civil law matter, and not within the ambit of our statutes.  Any potential right to contractual recovery would need to be pursued as a private action through the general civil suit jurisdiction of the Alaska State courts.
  The Alaska courts have jurisdiction over common law and statutory claims concerning contracts, completely independent of our procedures and decisions.
 

ORDER

(1)  
The employer shall pay the employee $11,700.92 in TTD benefits under AS 23.30.185, for periods of disability between July 19, 1995 and May 21, 1996.  

(2)  
The employer shall pay the employee TPD benefits under AS 23.30.200, for 16 weeks during the pay periods ending 7/22/95, 8/5/95, 12/9/95, 12/23/95, 1/20/96, 4/27/96, 5/11/96, and 5/25/96, in accord with our findings in this decision and order.  
(3) 
The employer shall pay the employee interest, under 8 AAC 45.142, on the TTD and TPD benefits awarded above, from the dates on which each installment of benefits was due.


Dated at Fairbanks, Alaska this 24th day of May, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters, Designated Chairman







____________________________                                






John Giuchici, Member







____________________________                                  






Chris N. Johansen, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN E. ORBECK employee / applicant; v. UNIVERSITY OF ALASKA, Fairbanks, self-insured employer / defendant; Case No. 199514747; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of May, 2004.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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� Interest is automatically due, by operation of law, on any overdue compensation.  Consequently, we address the issue whether or not the parties choose to raise it on their own. 


� Schmoker chart notes, July 20, 1995.


� Id. 


� Occupational Health Services Corporation EAP Closed Case Form, dated November 6, 1995.


� Schmoker chart notes, August 18, 1995.


� DSM-IV #312.30


� DSM-IV #309.4


� Dr. Blanford Psychiatric Evaluation report, December 18, 1995.


� Id.


� Dr. Blanford chart note, January 23, 1996.


� Dr. Blanford letters to Freeman, February 15, 1996 and March 6, 1996. 


� Dr. Blanford Psychiatric report, May 21, 1996.


� Id.


� Id.


� Diane Thacker mediation report, March 1, 1996.


� Letter of Resolution, final signature on April 29, 1996.


� Dr. Blanford chart note June 30, 1997.


� Dr. Blanford chart notes June 9 & 30, 1997.


� An employer’s medical examination (“EME”), authorized under AS 23.30.095(e).


� Dr. Klecan EME report, dated March 20, 1998, at 17.


� AS 23.30.095(k).


� Dr. McCarthy SIME report, June 2, 1998, at 3. 


� Id. at 4. 


� Controversion Notice on August 16, 1995.


� Application for Adjustment of Claim, August 23, 1997.


� Controversion Notice on September 22, 1997.


� AWCB Decision No. 03-0265 (November 5, 2003).


� Petition for Reconsideration, dated and filed December 16, 2003.


� AWCB Decision No. 04-0013 (January 15, 2004).


� Prehearing Conference Summary, March 9, 2004.


� Id.


� Id.


� Michael Stepovich, Withdrawal of Attorney dated January 16, 2004. 


� The parties agreed the employer had provided an attachment from the brief, “John Orbeck TTD/TPD Worksheet” labeled “Exhibit H”, to the employee in the prehearing conference on March 9, 2004.  Accordingly, we will consider that attachment as part of the record.


� We give these pay period dates in the abbreviated, numerical formula to mirror the way they were presented by the parties in the hearing and in their documentation.


� “Attachment A” to the employee’s May 6, 2004 hearing brief.


� These benefits would actually be legal costs, under AS 23.30.145(b).


� K&L Distributors v. Irvin, 3AN-00-03620 Civ. (Alaska Superior Court, March 3, 2001;  In Re Eagle Insurance v. State of Alaska, Division of Workers’ Compensation, 3AN-02-9505 Civ. (Alaska Superior Court, April 26, 2003). 


� Dougan v. Aurora Electric, AWCB Decision No. 03-0123 (May 30, 2003).


�  ___ P.3d___ (Alaska 2003), Slip. Op. No. 5740 (Alaska Supreme Court, October 3, 2003), at 12, 13.


� The employer also cited a North Carolina case, Foster v. Western Electric, 357 S.E. 2d 670 (N.C. 1987), in support of a policy argument against double recovery.


� Employer’s Board Requested Backup Information, dated May 14, 2004.


� Employee response dated May 15, 2004.


� AS 23.30.395(10).


� AS 23.30.185; AS 23.30.200.


� 524 P.2d 264, 266 (Alaska 1974).


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


� Wolfer, 693 P.2d at 871.


� Id. at 869.  


� DeYonge, 1 P.3d at 96.  


� Id.


� See, e.g., 9 Arthur Larson & Lex K. Larson, Workers' Compensation Law, §157.05[1][a]&[b] (2002). 


� Cf Far North Sanitation, Inc. v. Alaska Public Utilities Commission, 825 P.2d 867, 870 (Alaska 1992); and McDaniel v. Cory, 631 P.2d 82, 88 (Alaska 1981).


� See, e.g., AS 23.30.011(b)(1-3); AS 23.30.015; AS 23.30.187; AS 23.30.190(c); AS 23.30.225; and AS 23.30.230(a)(8).


� See, e.g., Deshong, ___ P.3d, (Slip. Op. No. 5740 (Alaska Supreme Court, October 3, 2003), at 11-15.


� This does not address whether or not the employer has contractual remedies concerning possible overpayments of sick leave or other employment benefits.


� See,Thompson v. U.P.S., 975 P.2d 684 (Alaska 1999).


� 50 P.3d 789 (Alaska 2002).


� 3AN-02-9505 Civ. (Alaska Superior Court, April 26, 2003). 


� See Dougan v. Aurora Electric, AWCB Decision No. 03-0123 (May 30, 2003).


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� See Rawls 686 P.2d at 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs, 860 P.2d at 1191.


� This issue was raised in the employee’s hearing brief.


� 633 P.2d 252, 256 (Alaska 1981); see also Dresser Industries v. Hiestand 702 P.2D 244, 248 (Alaska 1985).


� Prehearing Conference Summary, March 9, 2004.


� Id.


� As noted above, we addressed interest in this decision because it is automatically due, by operation of law, on any overdue benefits awarded by our decision. 


� AS 23.30.005, et seq.


� AS 44.62.540.


� Far North Sanitation, Inc. v. Alaska Public Utilities Commission, 825 P.2d 867, 870 (Alaska 1992); and McDaniel v. Cory, 631 P.2d 82, 88 (Alaska 1981).


� Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984).  See also McCubbins v. Wilder Construction Co., AWCB Decision No. 99-0195 (September 23, 1999).   


� Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 1066, 1067 (Alaska 1991).


� See Jannott v. Alaska Court System, AWCB Decision No. 00-0030 (February  22, 2000).


� See, e.g.,  VECO v. Rosebrock, 970 P.2d 906 (Alaska 1999).
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