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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MIKE G. BARRETT, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNOCAL CORPORATION,

                                                  Employer,

                                                   and 

UNION OIL CA. / UNOCAL,

                                                  Insurer,

                                                            Defendants.

	)
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)

)
	           DECISION AND ORDER

         ON STIPULATION OF 

          PARTIES

        AWCB Case No.  199720319
        AWCB Decision No.  05-0025

         Filed with AWCB Anchorage, Alaska

         on January 26, 2005


The Alaska Workers' Compensation Board ("Board") heard the parties’ request for approval of their “Stipulation Regarding Payment Of Permanent Total Disability Benefits” on January 5, 2005, at Anchorage, Alaska.  Attorney Chancy Croft represented the employee.   Attorney Richard Wagg represented the employer and insurer.  The record closed at the conclusion of the hearing.  We heard this matter as a two-member panel, a quorum under AS 23.30.005(f).


ISSUE
Shall the Board issue an order approving the parties’ stipulation that the employee is entitled to permanent total disability (“PTD”) benefits at the biweekly rate of $1,400.00 under the Alaska Workers’ Compensation Act, in accord with AS 23.30.005, et seq.? 

SUMMARY OF THE RELEVANT EVIDENCE

The employee was injured in the course and scope of his employment when, on September 26, 1997, the employee fell from scaffolding causing facial fractures, upper back and shoulder pain.  The employer has accepted the compensability of the employee’s injury.  While the parties have not resolved all disputes in this matter, they have reached agreement regarding PTD benefits.   In December 2004, the parties submitted a stipulation regarding PTD benefits.  On January 5, 2005, the parties appeared before the Board and requested an order of approval.  The stipulation submitted reads as follows:

Based on the latest employer’s medical evaluation, the defendants have commenced payment of permanent total disability benefits to the [sic] Michael Barrett effective October 26, 2004.  

The defendants agree to continue timely payment of permanent total disability benefits to Michael Barrett without change until a subsequent decision and order of the Alaska Workers [sic] compensation Board.

The parties also submitted an Order Regarding Payment of PTD Benefits for Board signature.  The proposed order provided:

This matter came before the Board on the parties’ “Stipulation Regarding Payment of Permanent Total Disability Benefits” and the Board having reviewed the record hereby enters the following ORDERS:

1. Pursuant to 8 AAC 45.052(f) [sic], the parties’ stipulation is APPROVED.

2. It is ORDERED that the Defendants pay Michael Barrett permanent total disability compensation at the biweekly rate of &1,400 until further order of this Board.

3. It is ORDERED, that Michael Barrett became entitled to permanent total disability compensation on October 26, 2004.

At hearing, the parties answered the Board’s questions.  They also represented that their stipulation is limited to PTD benefits.  The parties also represented that this stipulation does not resolve all issues, nor does the lack of request for attorney’s fees indicate that none may be owed.  The Board entered an oral order approving the parties’ stipulation.  This written order memorializes the Board’s oral order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
REQUEST FOR AN ORDER BASED ON THE STIPULATION
AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . 

Our regulations at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a preheating. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms . . . .

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

Based on our review of the record, and on the parties' stipulation of the facts regarding this case, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f). 8 AAC 45.050(f)(1) requires that written stipulations of fact must be signed by all parties, and all the parties have signed this document.  

Although the parties are resolving an outstanding issue, the employee is not specifically waiving any future benefits.  Therefore, the provisions of AS 23.30.012 do not apply to the parties’ stipulation, and a compromise and release (C&R) agreement is not necessary.  We have the authority, under certain circumstances, to order awards or dismiss claims
 without prejudice.
  Accordingly, we will consider this stipulation of the parties under 8 AAC 45.050(f)(1).  

We find implicit in the parties’ stipulation that they agree that the employee is permanently totally disabled under AS 23.30.005 et. seq.  Based on the written Stipulation, the parties’ representations in hearing, and our independent review of the documentary record, we will exercise our discretion and issue an order under 8 AAC 45.050(f)(1), finding the employee is permanently totally disabled
 and awarding the stipulated PTD benefits.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.  


ORDER

The stipulation of the parties is approved.  The employer is ordered to pay the employee biweekly PTD benefits in the amount of $1,400.00.
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Rebecca Pauli, Designated Chair
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 Patricia  A. Vollendorf, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Stipulation of the Parties in the matter of MIKE G. BARRETT employee / applicant; v. UNOCAL CORPORATION, employer; UNION OIL CA. / UNOCAL, insurer / defendants; Case No. 199720319; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 26, 2005.

                             

 _________________________________

      



Shirley A. DeBose, Clerk
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� See, e.g., 8 AAC 45.050(f)(1).


� E.g., If the moving party fails to participate in a hearing, for example, our regulations specifically provide for dismissal without prejudice.  8 AAC 45.070(f)(2).


� AS 23.30.180


� 884 P.2d 156, 161 (Alaska 1994).
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