GARY N. SMITH v. ALASKA, UNIVERSITY OF


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	GARY N. SMITH, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ALASKA, UNIVERSITY OF,

                                                  Employer,

                                                   and 

ALASKA, UNIVERSITY OF,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199914225
        AWCB Decision No. 05-0038 

         Filed with AWCB Fairbanks, Alaska

         on February 7, 2005


We heard the employer's petition to allow taking of additional oral testimony, on consideration of the Superior Court’s remand
 of this case, on January 27, 2005, in Fairbanks, Alaska. Paralegal Pete Stepovich of the Stepovich Law Office represents the employee. Attorney Michael McConahy represents the employer.  We closed the record when we met on January 27, 2005, and considered the petition on the basis of the written record. 


ISSUES
Whether the Board should allow live presentation of testimony by John Ballard, M.D., at the hearing scheduled for February 10, 2005.

SUMMARY OF THE EVIDENCE

The employer petitioned the Board to allow live testimony by Dr. Ballard at the upcoming remand hearing scheduled in this case. Upon reviewing the record of this case, on May 5, 2004, the Superior Court concluded that "[a]s a matter of law, UAF rebutted Smith's presumption of compensability" by "present[ing] Dr. Ballard who concluded that Smith's need for treatment on a more probabl[e] than not basis did not arise from his work." Since the court found "as a matter of law that the presumption of compensability 'dropped out', the burden of the persuasion now shifts to Smith." The court remanded this case with directions that "Smith must prove his claim by a preponderance of evidence" and stated that the Board "may reject and weigh any testimony of any witnesses in determining whether Smith satisfies his burden of persuasion." 

The composition of this Board panel has changed since it issued its original decisions and orders (D&Os) on October 12, 2000 (AWCB Decision No. 00-0212) and December 2, 2002 (AWCB Decision No. 02-0246). The original D&Os were split decisions, with two board members finding that Dr. Ballard's testimony was insufficient to overcome the presumption of compensability, and with the Designated Chairman finding that Dr. Ballard's testimony was sufficient to overcome the presumption, and that the employee failed to prove his claim by a preponderance of the evidence. One of the board members who found that Dr. Ballard's testimony was insufficient has since been replaced with a new board member who was not present at the previous hearings. 

The employer contends the credibility of Dr. Ballard's opinions is pivotal to the resolution of this case. In determining Dr. Ballard's credibility, the employer asserts it should be permitted to present Dr. Ballard in person so that he may explain his opinions and answer any questions and so that this Board may observe his demeanor.

The employee objects, asserting that since this case is on remand from the Superior Court, which merely instructed the Board to correctly apply the presumption analysis, the Board is limited to reviewing the existing record. I.e., the employee contends the employer's request to allow Dr. Ballard to present live testimony is outside the scope of the Court's remand and should be denied. The employee further contends that, as Dr. Ballard's deposition testimony was presented to the Board at the previous hearing of July 20, 2000, the employer's present attempt to now introduce the live testimony of Dr. Ballard will result in unreasonably cumulative, duplicative or unnecessary testimony, and would constitute a backdoor attempt to make a better showing. 

At a prehearing conference held on November 4, 2004, the Board’s Designee concluded that the employer should not be permitted to produce Dr. Ballard’s live testimony at hearing. Our Designee ordered that the parties proceed to hearing based on the written record. The employer did not object to or seek modification of the prehearing conference summary within 10 days, as required by 8 AAC 45.065(c), (d).  Instead, on December 2, 2004, the employer petitioned that we allow live testimony.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.108(c) states:

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.
AS 23.30.122 states: 

The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions. The findings of the board are subject to the same standard of review as a jury’s finding in a civil action. 

Typically, the preferred, and most effective, method for determining credibility is by live testimony so the Board may observe the witness's demeanor, ask any questions, and seek any explanations. See, e.g., Schmidt v. Beeson Plumbing and Heating, 869 P.2d 1170, 1180, fn. 12 (Alaska 1994); Bockness v. Brown Jug, AWCB Decision No. 98-0025 (Feb. 2,1998); Metcalf v. Felic Services, AWCB Decision No.  92-0124 (May 20, 1992).  This opportunity was provided at the time of our 2000 and 2002 hearings in this case.

We find the current case status is that the Superior Court remanded the case for review of the existing record. As such, we find it would be inappropriate to reopen the record to consider any new live testimony presented by Dr. Ballard. Therefore we conclude our Designee did not abuse her discretion in directing that the February 10, 2005 hearing be decided based on the written record. Accordingly, the Board will review the existing record, which includes a videotape of the deposition of Dr. Ballard taken on June 10, 2000.

ORDER

The employer’s petition to allow live testimony by Dr. Ballard at the scheduled February 10, 2005 hearing is denied and dismissed.
Dated at Fairbanks, Alaska this 7th day of February 2005.
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Designated Chairman
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  Chris Johansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GARY N. SMITH employee / applicant; v. ALASKA, UNIVERSITY OF, employer (self insured); defendant; Case No. 199914225; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 7th, 2005.
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