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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SAMMY D. WILLIAMS, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

YUKON KUSKOKWIM HEALTH CORP.,

                                                  Employer,

                                                   and 

AK NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200402133
        AWCB Decision No. 05-0044 

         Filed with AWCB Fairbanks, Alaska

         on February 14th , 2005.          


We heard the employer’s petition to cancel a second independent medical examination (“SIME”) in conjunction with a proposed compromise and release (“C&R”) agreement in Fairbanks, Alaska on February 10, 2005, on the basis of the written record.  The employee represented himself.  Attorney Michael Budzinski represented the employer and insurer (“employer”).  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record when we met to consider the C&R and petition on February 10, 2005.  We found the C&R in the best interest of the employee, and approved it.  We here address the petition to cancel the SIME.

ISSUE

Shall we cancel the SIME we ordered on January 13, 2005, under AS 23.30.012 and AS 23.30.095(k)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee struck his head falling from a ladder, while working for the employer as an electrician for the employer on January 23, 2004.
  The employee suffered axial compression of his cervical spine, with neck pain and radiating right arm pain.
  He received initial conservative treatment at the Bethel Yukon Kuskokwim Health Corp. clinic,
 and continued to work until February 13, 2004.  His symptoms persisted, and on February 18, 2004 he came under the care of neurologist Wayne Downs, M.D., in Anchorage.  Dr. Downs ordered an MRI, which revealed degenerative changes in the cervical spine.
  Dr. Downs found the employee’s right arm pains resulted from muscle spasms compressing the nerve roots as they exited the cervical spine.
   The employer accepted the compensability of the employee’s injury, and provided temporary total disability (“TTD”) benefits and medical benefits under the Alaska Workers’ Compensation Act.

Dr. Downs found that the employee’s symptoms were improving, and released the him to return to work on May 15, 2004.
  However, the employee’s symptoms persisted, and Dr. Downs referred the employee to the care of Andrew Jaconette, M.D., of the Advanced Pain Centers.  Dr. Jaconette provided a greater occipital nerve block on August 9, 2004, and a cervical injection on August 17, 2004.
  On August 30, 2004, Dr. Jaconette recommended continued cervical injection therapy.
  Dr. Downs again restricted the employee from work on October 12, 2004.

At the request of the employer, on August 14, 2004 Lynne Bell, M.D., and Douglas Bald, M.D., examined the employee.  In the employer’s medical examination
 (“EME”) report, Drs. Bell and Bald found the employee’s cervical condition pre-existed his work with the employer, and that condition was only temporarily aggravated by that work.
  They reported the employee’s condition had returned to pre-injury status within six weeks of the accident, with no permanent partial impairment (“PPI”).
  Drs. Bell and Bald felt no additional medical treatment related to the work injury was necessary.
  They felt the employee’s present disability was unrelated to his work injury.

Based on the EME report, the employer filed a Controversion Notice on September 9, 2004, terminating all benefits to the employee.
  The employee filed a Workers’ Compensation Claim on September 13, 2004, requesting TTD, medical benefits, PPI when rated, and an SIME.
  

The parties filed a proposed C&R on December 23, 2004, for our review.
  The C&R noted that the compensability of the employee’s claim was in dispute, and proposing to dismiss all the employee’s claims and to extinguish the employee’s entitlement to any benefits in exchange for a lump-sum payment of $30,000.00.  The C&R allocated $13,650.00 of this sum to TTD benefits, $8,850.00 to PPI benefits, and $7,500.00 to medical benefits.  

We considered the proposed C&R, on the basis of the written record, on January 13, 2005.  We could not find sufficient evidence in the record to overcome the presumption that the waiver of the employee’s future medical benefits was not in his best interest.
  Accordingly, we rejected the proposed C&R.
  Because of the dispute between the employee’s and employer’s physicians, we found that an independent evaluation by a physician of our choosing, under ASA 23.30.012 and AS 23.30.095(k), would be necessary to determine whether the waiver of the employee’s medical benefits would be in his best interest.
  Based on these findings, we ordered an SIME, and referred this matter to Compensation Officer McKenna Wentworth to arrange the examination under 8 AAC 45.082.

On January 24, 2005, the parties filed a revised C&R on December 23, 2004, for our review.
  The revised C&R proposed to waive the employee’s entitlement to all benefits, except future medical benefits, in exchange for a lump-sum payment of $22,500.00.  The revised C&R proposed to allocate $13,650.00 of this sum to TTD benefits, and $8,850.00 to PPI benefits.  The C&R proposed to pay outstanding medical bills, and to keep the employee’s future medical benefits open under AS 23.30.095(a).  In a cover letter for the revised C&R, the employer additionally requested that we order the cancellation of the previously-ordered SIME.
 

We considered the revised C&R, on the basis of the written record, on February 10, 2005.  Based on our review of the record and the proposed terms of settlement, we found the settlement in the proposed C&R was in the employee’s best interest, under AS 23.30.012.  Accordingly, we approved the C&R.  We additionally considered the employer’s petition to cancel the SIME under AS 23.30.013 and AS 23.30.095(k).  We here address the employer’s request.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
THE SIME UNDER AS 23.30.012
AS 23.30.012 provides for our review of settlement agreements:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

Our regulation, 8 AAC 45.160(e), provides, in part:


Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.... 

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed us to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  In Olsen Logging Co. v. Lawson,
 the Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).
  We conclude that at the time we consider a proposed agreed settlement we must have evidence to overcome the presumption that waiver of future medical benefits or lump sum settlements is against the employee's best interest.  Although an employee's belief about whether the settlement is in his or her best interest is not controlling, we do consider it as one piece of evidence in reaching our decision.
  Additionally, AS 23.30.135 places an affirmative burden on us to determine the rights of the parties.  We have consistently followed the court's instruction, providing close scrutiny of the settlement and waiver of workers' compensation benefits,
 and on occasion ordering independent medical examinations.
 

In keeping with the legal principles discussed above, we ordered an SIME on January 13, 2005, in part based on AS 23.30.012.  Because we found the revised C&R in the employee’s best interest, and approved that C&R on February 10, 2005, an examination under AS 23.30.012 is now moot.  We conclude that SIME should be canceled.

II.
THE SIME UNDER AS 23.30.095(k)
AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . degree of impairment . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .  

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We find the record contains conflicting opinions between an employer’s physicians, Drs. Bell and Bald, and the employee’s attending physician, Dr. Jaconette, concerning the work-relatedness of the employee’s current condition, disability, medical treatment, and possible impairment rating resulting from the employee’s work injury.

We have long considered subsection AS 23.30.095(k) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims to determine the rights of the parties.
  We also note that AS 23.30.155(h) mandates that we follow such procedures as will “best protect the rights of the parties.”  Although the physicians’ opinions clearly conflict, the parties have resolved their current disputes in the C&R approved by us on February 10, 2005.  Based on the specific facts of this case, and absent a dispute between the parties, we find that an SIME under AS 23.30.095(k) would not assist us in resolving a claim.  Accordingly, we will order the cancellation of the SIME.  

We will direct that a copy of this order be sent to Compensation Officer Wentworth, to cancel the SIME.  Additionally, because the basis exists for an SIME under AS 23.30.095(k), we will retain jurisdiction over this issue pursuant to AS 23.30.130, should a dispute again arise between the parties. 

ORDER
1. The SIME under AS 23.30.012 and AS 23.30.095(k), ordered on January 13, 2005, is canceled.

2.
We will direct that a copy of this order be sent to Compensation Officer McKenna Wentworth.

3.
The basis exists for an SIME under AS 23.30.095(k).  We will retain jurisdiction over this issue pursuant to AS 23.30.130, should a dispute again arise between the parties. 


Dated at Fairbanks, Alaska on February 14th , 2005.







ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                  



Chris N. Johansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SAMMY D. WILLIAMS employee / respondent; v. YUKON KUSKOKWIM HEALTH CORP., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200402133; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 14th , 2005.

                             

   


_________________________________

      







        Victoria J. Zalewski, Admin. Clerk
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