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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ALLAN D. SNIDER, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

GHEMM CO. INC. & ASSOCIATES J.V.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200320786
        AWCB Decision No.  05-0068

         Filed with AWCB Fairbanks, Alaska

         on  March  4,  2005


We heard the employer’s appeal of the Reemployment Benefits Administrator (“RBA”) designee determination that the employee is eligible for reemployment benefits, in Fairbanks, Alaska on February 10, 2005.  Attorney Robert Beconovich represented the employee.  Attorney Constance Livsey represented the employer and insurer (“employer”).  At the parties’ request, we kept the record open for seven days to receive a supplemental affidavit of attorney fees and the employer’s response to the affidavit.  We closed the record when we next met, February 24, 2005.

ISSUE

1.
Did the RBA designee abuse her discretion in finding the employee eligible for reemployment benefits under AS 23.30.041 in her determination on September 30, 2004?

2.
Is the employee entitled to reasonable attorney fees and legal costs under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

The employee injured his right elbow hanging sheetrock for the employer on December 10, 2003.
  The employee came under the care of orthopedic surgeon Richard Cobden, M.D., who diagnosed lateral epicondylitis.
  Dr. Cobden’s Physician Assistant, Michael Pomeroy, provided conservative care on January 22, 2004.
  On February 17, 2004, Dr. Cobden performed a lateral epicondyle slide surgery on the employee’s right elbow.
  Dr. Cobden continued to provide follow-up conservative care, and on April 24, 2004 he recommended the employee undergo vocational rehabilitation.
 

The employer accepted the compensability of the employee’s injury, and provided temporary total disability (“TTD”) benefits and medical benefits, under the Alaska Workers’ Compensation Act.
  

At the request of the employer, orthopedist Loren Jensen, M.D., examined the employee on June 28, 2004.  In his employer’s medical examination
 (“EME”) report, Dr. Jensen Ballard found the employee medically stable, recommended the employee undergo vocational rehabilitation, and rated the employee elbow injury with a six percent permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (“AMA Guides”).
  

The employer requested a reemployment benefit evaluation of the employee in a letter dated July 23, 2004.
  The RBA assigned rehabilitation specialist Douglas Cluff to perform the vocational evaluation of the employee for eligibility for reemployment benefits.

On August 12, 2004, Dr. Cobden noted improvement in the employee’s condition, especially his grip strength.
  He indicated the employee would be medically stable on August 31, 2004, and he rated the employee with a six percent PPI under the AMA Guides.
  He restricted the employee to lifting no more than 25 pounds.

On September 10, 2004, rehabilitation specialist Cluff issued an Eligibility Evaluation Report.  The report indicated Dr. Cobden restricted the employee to lifting 10 pounds occasionally, and 12 pounds occasionally, standing limited to 2 to 3 hours, and sitting limited to 4 hours.
  Dr. Cobden reviewed the SCODDOT
 job descriptions labeled “Construction-Equipment Mechanic / Welder, Combination” and “Carpenter (construction) / Construction Worker I,” the combine skills for the two positions worked by the employee during the ten years preceding his injury.
  Dr. Cobden found the employee did not have the physical capacity to perform either of those jobs.
  In the report, Mr. Cluff noted the employer did not have any alternative employment for the employee, and that the employee had not been rehabilitated under a prior workers’ compensation claim.
  He concluded the employee appeared to meet the eligibility criteria of AS 23.30.041(e)(1)&(2), and AS 23.30.041(f)(1),(2)&(3).

Based on the Eligibility Evaluation Report, the RBA designee issued an eligibility determination on September 30, 2004, finding the employee met all the eligibility criteria under AS 23.30.041, and finding the employee entitled to reemployment benefits.
  In the eligibility determination letter, the RBA designee informed the employee of his right to select a rehabilitation specialist to develop a reemployment benefits plan.

On October 7, 2004, rehabilitation specialist Cluff issued a Supplemental Eligibility Evaluation Report, indicating the employer’s insurance adjuster contacted Mr. Cluff on September 20, 2004 to report the employee owned a business, Superior Coatings Company, and self-employment should have been considered in the eligibility evaluation.
  Mr. Cluff investigated this and re-interviewed the employee, finding the employee purchased this business in July 2002.
 The business performs electrostatic powder coatings and sand blasting.
  The employee indicated he devoted little time to the business before his work injury, but has spent more time trying to develop it since the injury.
  The employee indicated he has been handling the business and administrative aspects of the business, hiring contract labor to perform the heavier work.
  The employee indicated he had reported this business to the insurer the previous year. 
  

Mr. Cluff identified a combination of four job descriptions from the SCODDOT necessary to describe the work performed in this business:  Painter, Electrostatic; Sandblaster; Coater Operator; and Metal-Spraying-Machine Operator.
 He found the combination of these jobs resulted in a medium duty work requirement,
 in excess of the physical limitations identified by Dr. Cobden.  He indicated that limited time spent by the employee in this business would meet the specific vocational preparation (“SVP”) for only the Sandblaster job description.
  Because the employee could not meet the SVP for the combined SCODDOT job descriptions.
  He again recommended the employee be found eligible for reemployment benefits.
   

Under AS 23.30041(d), the employer filed a Petition on October 14, 2004, appealing the RBA designee’s eligibility determination.
  The petition was set for hearing on February 10, 2005.

In his deposition on January 25, 2005, the employee testified he makes all the administrative decisions for the company, has the knowledge and skills to perform the coating, and makes certain all work is done properly.
  He testified he learned how to conduct the business from the previous owner and from reading,
 spending about 12 hours with him.
  He testified there are no workers trained in this work in the Interior region of Alaska, and he is still learning the business and making mistakes.
  He testified he has no business plan for the enterprise, or profit / loss statements, he just keeps all receipts for his personal accountant.
  He testified the business has not been able to accumulate enough income to pay himself a paycheck, and that 2004 was the first year there was enough business to require the filing of a 1099 tax form for his contract labor.
  He keeps his shop open from noon to 6:00 p.m., five days a week.
  The business is very seasonal, busier in the summer.
  In winter he can answer the phone and bid jobs during the hours his shop is open.
  There is not enough business to normally hire a contract worker in winter. 
  Before his injury, he worked 40 to 60 hours a week on his job, and could only spend time during evenings and weekends on the business. 
  When he purchased the business, he did not expect to make a living from it.

In the hearing, and in its brief, the employer argued the employee has the physical capacities, meets the SVP, has held or received training, and has the demonstrated job skills to compete in the labor market for work as a sandblaster and electrostatic painter.  The employer noted that Dr. Cobden’s August 12, 2004 medical report indicated the employee intended do electrostatic painting as a career, and “that is quite appropriate.” 
  It noted the electrostatic painter job description is classed as light duty work, and requires SVP training / experience of three to six months.  The employer argued that, under the Alaska Supreme Court decision in Moesch v. Anchorage Sand and Gravel,
 AS 23.30.041(e) does not permit us to consider whether wage earning potential in deciding whether the employee can be eligible for retraining. The employer argued the RBA designee clearly abused her discretion in finding the employee eligible for reemployment benefits. 

In the hearing, and in his brief, the employee noted Dr. Cobden has not approved the SCODDOT job descriptions related to the employee’s business, and argued there is no basis to find the RBA designee abused her discretion.  He argued the business is essentially an asset of the employee, which pre-existed the employee’s injury, and not an actual job.  He argued the employer is attempting to set a “dangerous” precedent, penalizing employees for ownership of passive assets.  He argued we should affirm the eligibility determination and award attorney fees incurred in defending his eligibility for reemployment benefits.

By agreement of the parties, we permitted the employee to file an Affidavit of Counsel re: Attorney Fees and Costs on February 11, 2005.  In the affidavit, the employee itemized 26.9 hours of attorney time expended on this case, at $200.00 per hour.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REVIEW OF THE RBA DETERMINATION

A.
STANDARD OF REVIEW
Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
 

In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 


B.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS
AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United 
States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes ....

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.
  Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
  In the instant case, the employer’s adjuster approached the rehabilitation specialist with information concerning the employee’s business, attempting to challenge the employee’s eligibility, before the RBA designee made her determination.  We find the employer exercised reasonable diligence, and we will consider the evidence presented concerning the business.
 

After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action by the RBA. 

The law explicitly requires us to use the SCODDOT descriptions.
  At the time of the RBA determination, the record is clear that the employee’s treating physician, Dr. Cobden, had not released the employee to the then-identified SCODDOT positions held by the employee during the ten years preceding his injury.   We find the RBA determination is supported by substantial evidence in the record, as it then existed.  We can find no abuse of discretion in the RBA designee’s determination, based on the then-extant record.

B.
REMAND OF THE ELIGIBILITY DISPUTE TO THE RBA DESIGNEE
AS 23.30.041(d) provides in part:

Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.041(d) specifically assigns to the RBA the authority and responsibility to determine eligibility for reemployment benefits.  The two sections of the statute providing for our review of the RBA's actions are AS 23.30.041(d) and (o).
  Under the explicit terms of the statute, the RBA decides issues of eligibility
 and plan disputes.
  When those issues are raised in our proceedings, we normally remand them to the RBA for determination.
  Once the RBA or his designee has issued a determination, the parties have a right to appeal the decision to us for a review under an abuse of discretion standard.  

This matter comes to us in a somewhat unusual posture.  Nevertheless, under AS 23.30.135(a) we have the responsibility to ascertain the rights of the parties in the ongoing administering and adjudication of claims under the Alaska Workers’ Compensation Act.   We find the resolution of this eligibility dispute is necessary to determining the rights of the parties
 in the reemployment process.   We find this issue, AS 23.30.041(d), is squarely within the RBA’s jurisdiction.  To enable the RBA to effectively administer the statutory duties, we will exercise our discretion under AS 23.30.135(a) and remand the eligibility determination back to the attention of the RBA designee to consider in light of the additional evidence and pleadings concerning the employee’s activities with the Superior Coatings Company.  We also instruct the RBA designee to follow any procedures necessary, in her judgment, for consideration of the complete record.  

In order to preserve the parties’ right to appeal the re-determination by the RBA, we will retain jurisdiction over the instant appeal of the RBA determination.  We will direct the parties to attend a prehearing conference with Board Designee Sandra Stuller after the RBA designee issues a new eligibility determination.  We will direct Ms. Stuller to set an appeal hearing with us
 on the first available hearing date after the prehearing conference,
 if either party disagrees with the RBA designee’s re-determination.
  We will also retain jurisdiction over the employee’s claim for attorney fees related to this dispute.

ORDER

1.  We refer the parties’ dispute under AS 23.30.041(e) concerning the employee’s eligibility for reemployment benefits to the attention of the RBA designee, for her to decide based on the complete record, in keeping with the requirements of AS 23.30.041(d).

2.  We direct the parties to attend a prehearing conference with Board Designee Sandra Stuller after the RBA designee issues a new eligibility determination.  We will direct Ms. Stuller to set an appeal hearing with us on the first available hearing date after the prehearing conference, if either party disagrees with the RBA designee’s re-determination concerning eligibility.  The hearing may be oral, or based on the parties’ briefs and the written record. 

3. We retain jurisdiction over the appeal of the RBA eligibility determination, under AS 23.30.135, in accord with the terms of this decision.  

4.  We retain jurisdiction over the employee’s claim for attorney fees and legal costs, pending resolution of the appeal.


Dated at Fairbanks, Alaska on March  4,  2005.







ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                  



Chris N. Johansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALLAN D. SNIDER employee / applicant; v. GHEMM CO INC & ASSOCIATES J.V., employer; LIBERTY NORTHWEST INSURANCE CO., insurer / defendants; Case No. 200320786; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on 

March  4,  2005.

                             

   


_________________________________

      







        Victoria J. Zalewski, Admin. Clerk
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