MICHAEL L. WALKER  v. WORLD PAVING & ASPHALT, WORLD PAVING & ASPHALT MAINTENANCE
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHAEL L. WALKER, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

WORLD PAVING & ASPHALT,

WORLD PAVING & ASPHALT 

MAINTENANCE,

                                                  Employer,

                                                   and 

WESTPORT INSURANCE CORPORATION,

ACE PROPERTY & CASUALTY 

INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200028175M, 

        199206474, 200027147
        AWCB Decision No.  05-0075

         Filed with AWCB Anchorage, Alaska

         on  March  15, 2005


On February 9, 2005, the Alaska Workers’ Compensation Board (“Board”) heard the insurer Westport Insurance Company (“Westport”) petition for modification of the October 23, 2003 Final Decision and Order, AWCB Decision No. 03-0254.  The Board also heard the request of ACE USA Group, (“ACE”), for attorney’s fees and costs. The Board also heard the employee’s request for attorney’s fees.  Westport was represented by Trena Heikes, attorney at law.  ACE USA Group was represented by Alan Tesche, attorney at law.  The employee, Michael L. Walker, was represented by Michael Cohn, attorney at law.  The record was held open to March 18, 2005 for receipt of comments regarding the requests for attorney’s fees and costs.  Upon receipt of the comments regarding attorney’s fees and costs, the record closed February 18, 2005.  The Board then met to consider the petition as a two-member panel, a quorum under AS 23.30.005(f).    

ISSUES
1. Does the Westport petition for modification of AWCB Decision No. 03-0254 meet the requirements of AS 23.30.130?

2. Should the Board grant ACE’s request for attorney’s fees under AS 23.30.155(d)?

 3.     Should the Board grant the employee’s request for attorney’s fees and costs pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE

I.  AWCB Decision No. 03-0254
The Board incorporates by reference the facts set out in AWCB Decision No. 03-0254, issued October 23, 2003.  In the Final Decision and Order in Michael Walker v. World Paving and Asphalt Maintenance and Westport Insurance Company and ACE Property and Casualty Insurance Company, the Board determined that Westport 
was liable under the last injurious exposure rule for all benefits due to the employee as a result of the injuries of May 16, 20000 (groin) and December 16, 2000 (neck).   The employee was entitled to medical benefits under AS 23.30.095 for the injuries of May 16, 2000 and December 16, 2000.  The employee was found to also be entitled to continuing medical benefits to aid the recovery process.  Westport was determined responsible for the employee’s ongoing medical expenses for the employee’s groin and neck conditions.  Westport was to pay the employee interest on all late-paid benefits and the employee was to be referred to the reemployment benefits administrator for an eligibility determination.  ACE was to be reimbursed under AS 23.30.155(d) for all costs and attorneys’ fees incurred as the prevailing employer. The comparable request of Westport under AS 23.30.155(d) was denied.  The claim for permanent partial impairment (PPI) was taken under advisement to be addressed by the parties upon completion of further medical treatment.  The claims for temporary total disability (TTD) and temporary partial disability (TPD) were also taken under advisement pending identification of specific time loss periods.  The Board based its decision on the testimony and arguments heard at the September 23, 2003 hearing and the documentary record.  

Westport appealed AWCB Decision No. 03-0254 to Superior Court.  

II.  Petition for Modification
On October 18, 2004, Westport filed the Petition for Modification,
 which is the subject of the instant proceeding.  In the accompanying affidavit in support of the petition, counsel for Westport alleged that on October 24, 2003, the Board found Westport liable for business owner Michael Walker’s ongoing neck and groin conditions including future surgery based on a work related cervical strain on December 18, 2000 and a groin strain in May 2000.
  According to the affidavit, the Board relied on a report prepared by Dr. Godersky on July 30, 2003 and not placed in evidence by the parties until just three weeks prior to the hearing.  According to the affidavit, as the hearing was less than three weeks away, there was insufficient time remaining for the taking of Dr. Godersky’s deposition or for making him available to testify at the hearing.  According to the affidavit, the Godersky report conveyed no opinion as to Westport’s liability.  Consequently, according to the affidavit, there was no need to confer with or depose him even if there were sufficient time remaining to do so prior to the hearing.  The affidavit  stated that the Board’s decision concluded Westport was liable for all future benefits based on the opinion of Drs. Stinson and Godersky.  The affidavit claimed that the evidence in the record and the attached  affidavit of Dr. Godersky show that the Board’s findings supporting liability based on Dr. Godersky’s and Dr. Stinson’s reports were mistaken and the decision should be modified to accurately reflect Dr. Godersky’s opinion.

Westport also submitted a Memorandum in Support of Petition for Modification.
  It sets out the facts upon which it states the original award of benefits was based.  Among other things, it alleges that ACE was the employee’s company’s workers’ compensation insurance carrier through the employee’s March 4, 1992 injury and a subsequent groin injury.  Ace paid all benefits associated with these injuries and settled with the employee for $51,000.00 in 1999.  The employee then filed claims against Westport, its subsequent workers’ compensation carrier, in connection with May and December 2000 lifting incidents.  According to Westport, these incidents were related to the previous claims that had been settled by ACE.  Westport claims that the Board erred in relying on Dr. Godersky’s report along with the opinions of Dr. Stinson and O’Malley as supporting the employee’s claim.  As such, Westport contends that the Board’s October 24, 2003 decision should be modified to accurately reflect the medical opinions contained in evidence and to reverse its finding that the May 2000 incident was a substantial factor in the employee’s condition.
  Westport also urges that evidence concerning the employee’s December 2000 condition also be revisited in light of Dr. Godersky’s opinions as reflected in his affidavit, which accompanies the Westport petition for modification. In conclusion, Westport asks the Board to modify its October 23, 2003 decision to show that the employee’s May and December 2000 incidents were temporary aggravations only and not substantial factors in the employee’s ongoing conditions.

On November 9, 2004, the employee filed its answer to the petition.  It maintained a Smallwood objection regarding Dr. Godersky’s testimony.  The employee also maintained that there had been no change justifying the petition for modification.  The employee alleges that the petitioner has no excuse for failing to present any evidence before the Board’s decision of October 23, 2003.  The employee maintains that the actions of Westport are in bad faith and that Westport has not explained why it took almost a year to challenge the Board’s findings.  

On November 18, 2004, counsel for Westport executed an Affidavit of Readiness for Hearing. The employee through counsel responded on November 29, 2004 with its Affidavit in Opposition to Affidavit of Readiness for Hearing.
  The employee asserts that jurisdiction is with the Superior Court since Westport has appealed the decision.
  The employee maintains that the Board must consider the petition as a preliminary matter before modification is decided.  As the employee has not been paid benefits pending the appeal, more litigation will simply prolong the period the employee has gone without benefits along with causing additional expenses in preparation for the hearing on modification.  The employee maintains that Dr. Godersky’s affidavit is inadmissible hearsay and as such, cannot form the basis for modification  

ACE USA Group also filed its Affidavit of Opposition dated November 30, 2004.
  ACE opposes Westport’s request for hearing before the Board.  ACE maintains that the Superior Court has exclusive jurisdiction over this case, and, as no stay has been granted, the Board should first decide if it has jurisdiction over the petition before further action on the petition is taken.  ACE also contends that Westport has not shown grounds for modification under AS 23.30.130.  Once the Board determines it has jurisdiction, it should then reopen the matter to take further evidence to evaluate whether the modification should be granted.  ACE also maintains that the affidavit of Dr. Godersky constitutes inadmissible hearsay which cannot be used for modification without cross examination.  ACE also requests that if the petition is to be considered by the Board, the Board should also allow rebuttal testimony.  

III.  Hearing Briefs

A.  Employee Brief 

The employee filed its hearing brief in this matter January 22, 2005.  It noted the severe impact on the employee of Westport’s failure to pay thousands of dollars for medical treatment for the employee’s work-related conditions.  The Board’s decision of October 23, 2003 found Westport responsible for medical expenses incurred in connection with the employee’s groin and neck injuries.  This decision was based on the medical reports of John C. Godersky, M.D., along with other doctors including Drs. Laycoe, Layman, O’Malley, Tang, Gevaert, Ryan, Trombley, Stinson, Robinson, Glass, Braun, Thompson, Pulito and McGee.  Westport received a stay from Superior Court of its obligation to pay the medical expenses pending resolution of the appeal.  This covered medical expenses incurred as far back as 2000 as well as continuing medical expenses.  The employee objects to Westport contacting Dr. Godersky ex parte and soliciting his signature on an affidavit which would purport to be the basis for modification.  The resulting extension of time for having a new hearing on modification simply extends the time for decision on the appeal causing the employee to have to pay for his medical treatment himself and to increase his debt.  Additionally, the employee objects to this new testimony as Westport could have called Dr. Godersky at the September 23, 2003 hearing but failed to do so.  According to the employee, allowing Westport to add new evidence at this stage of the proceedings is tantamount to allowing Westport to obstruct the appeal process and to take a second shot now that it is unhappy with its record on appeal.  The employee claims Dr. Godersky’s affidavit represents a review of the medical records to render an after-the fact-opinion on medical records that were available before the September 23, 2003 hearing.  The employee maintains that the question of whether the medical reports constitute substantial evidence is for the Superior Court to resolve as a result of the Westport appeal.  The employee notes that Westport did not object at the September 23, 2003 hearing to admission of the Godersky report.  In addition, the employee is entitled to depose Dr. Godersky and any other witnesses Westport intends to rely on.  The employee maintains Westport had no excuse for failing to bring forth the evidence at the time of the hearing which is now being offered.   The employee challenges the Westport assertion that “no time existed in which to depose Dr. Godersky regarding his opinion much less have him available to testify” as asserted at p. 6 of the Westport Memorandum.  The employee asserts that Westport did not request a continuance or seek an opportunity to offer supplemental evidence after the hearing.  Both the employee and ACE object to the modification as it would require additional discovery of Dr. Godersky and presentation of rebuttal evidence.  At the prehearing conference held December 29, 2004, the employee asserts that the parties agreed that the modification petition would involve a two step process.  The prehearing conference order stated:  “Parties agreed they should not proceed with Dr. Godersky’s deposition until the board determines whether there are grounds for modification.”  Westport then sought, contrary to the agreement, contrary to the jurisdiction of the Superior Court and the record on appeal and contrary to the Final Decision and Order in AWCB Decision No. 03-0254 to schedule Dr. Godersky’s deposition for January 19, 2005 at 5:00 p.m.  The Superior Court then quashed the deposition of Dr. Godersky.  The prehearing conference order also determined that the sole issue before the Board was whether the petition for modification filed by Westport meets the legal requirements of AS 23.30.130.  Only if this threshold determination is made, will it be necessary to take more evidence and have another hearing on the merits of the petition for modification.
  

Turning to the legal precedents applicable to this situation, the employee maintains that in a previous Alaska Supreme Court decision, Interior Paint Company v. Rodgers
, the Court held that examination of all previous evidence is not mandatory whenever an allegation of mistake of fact under AS 23.30.130 is made.  The Court indicated that the concept of mistake requires careful interpretation and it should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  Also, in Hodges v. Alaska Constructors, Inc.,
 the Alaska Supreme Court concluded that the Board properly denied Hodges’s request for modification because he failed to explain why newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing.  The employee also cites two Board decisions where efforts by a party were rejected by the Board to reopen and retry the case.
  The employee concludes that granting modification in this circumstance would defeat the purposes of the Alaska Workers’ Compensation Act to promote quick resolution of claims.

B.  Hearing Brief of World Paving/ACE USA Group

Like the employee, ACE USA Group recites the history of the proceeding and the appeal to Superior Court which preceded the filing of the petition for modification by Westport on October 18, 2004.  According to ACE, at the prehearing conference held December 29, 2004, the parties agreed that the threshold issue at the February 9, 2005 hearing would be whether the Board would exercise its discretion to consider modification.  Only if the Board agreed it had jurisdiction to hear the petition and chose to do so would further proceedings be scheduled at a later date to allow the parties to present evidence and argument on the merits of modification.
  Recognizing that its appeal deprived the Board of jurisdiction to hear the petition for modification, Westport filed a Motion for Temporary Stay of Appeal in Superior Court requesting that the Superior Court temporarily stay the appeal pending determination of the petition for modification.  Despite the agreement of counsel arrived at the December 29, 2004 prehearing conference, Westport proceeded to schedule the deposition of  Dr. Godersky on January 19, 2005.

On January 12, 2005, Westport filed a Motion for Temporary Stay of Appeal in Superior Court requesting that the Superior Court temporarily stay the appeal pending determination of the petition for modification.  On February 9, 2005, the Superior Court issued its Order granting the Wold Paving motion for stay of the appeal, in part, on the following conditions.  The stay is effective only for 90 days to provide the Workers Compensation Board an opportunity to determine whether to re-open the administrative proceedings.  The order staying payment of benefits is vacated and Westport is to seek any further relief on this issue with the Board. 

On January 13, 2005, ACE and the employee filed motions in the Superior Court to stay further evidentiary proceedings before the Board and/or to quash the deposition of Dr. Godersky.  These motions were filed on an expedited basis.  On January 18, 2005, the Superior Court granted the motion to quash the deposition of Dr. Godersky.

ACE argues that upon filing of the Westport appeal, the Superior Court obtained complete jurisdiction to hear and decide the issues presented to the Court.
 An exception to this rule is recognized where the exercise of continuing jurisdiction by the agency would not conflict with the proper exercise of the Court’s appellate jurisdiction and is conferred by law.
  ACE maintains that the Board has consistently applied Fishback in declining to exercise jurisdiction where an appeal has been taken to Superior Court.
  Several cases issued by the Board are cited in support of Fishback  including Cartwright v. Alaska West Express
,  Brookins v. Totem Electric,
 Holmberg v. State of Alaska,
 and Stephens v. ITT/Felec Service.

ACE goes on to assert that the appeal by Westport has divested the Board of jurisdiction over the issues appealed.  ACE claims that the Superior Court retains jurisdiction over the issues until it sees fit to stay the appeal which it has not done.  ACE asserts that by granting the motion to quash Dr. Godersky’s deposition, the Superior Court was recognizing that to allow evidentiary proceedings to occur regarding the issues on appeal would interfere with the proper exercise of its appellate jurisdiction.
  ACE also asserts that the Westport filing of the motion for temporary stay amounted to recognition of the Superior Court’s exclusive jurisdiction over the issues in the appeal.

Turning to the question of whether the petition for modification should be denied as it has failed to show a mistake sufficient to justify modification under AS 23.30.130, ACE maintains that the petition should be denied for several reasons.  First, under 8 AAC 45.150(d) the petition for modification based on alleged mistake of fact must show (1) the facts upon which the original award was based, (2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake and, in the event of newly discovered evidence, an affidavit stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of hearing  and (3) the effect that finding of the alleged mistake would have upon the existing Board order or award.  ACE claims that the October 2004 opinion from Dr. Godersky regarding the impact of the employee’s December 2000 cervical injury does not constitute evidence of mistake but rather is Westport’s attempt to present Dr. Godersky’s opinions which it should have presented at the September 23, 2003 hearing either through deposition or live testimony.  ACE alleges that Westport should not be allowed to use the petition to modify to serve as a means to cure Westport’s mistake in its litigation strategy.  ACE claims it is simply too late for Westport to bring in evidence for the Board to consider in this proceeding.  ACE maintains that Dr. Godersky’s report of July 2003 was available to Westport as of August 27, 2003 and Westport’s counsel had time to contact Dr. Godersky regarding his medical report.  In addition, ACE claims that Westport could have deposed Dr. Godersky or placed him on Westport’s witness list and called him at the hearing.  However, none of this was done by Westport.

With regard to the employee’s May 2000 groin injury, Westport, according to ACE, concedes that Dr. Godersky’s affidavit does not address the May 2000 groin injury.  Westport also concedes it has no new evidence to offer on the May 2000 injury. Consequently, according to ACE, the Westport petition for modification should be denied.

ACE also maintains that Westport should not use the petition to modify to essentially reopen the evidentiary proceedings in this case.
  ACE maintains that Westport, in bringing this petition, is trying to engage in the retrying of the case, which the Alaska Supreme Court cautioned against in the Interior Paint case.  According to ACE, if the petition for modification is allowed, the entire record would be reopened, Dr. Godersky would be deposed and ACE and the employee would be allowed to submit rebuttal witnesses, all of which would be tantamount to reconducting the September 2003 hearing.  This would allow Westport to obtain another stay and delay the proceedings, thus continuing to deny the employee medical benefits.

IV.  ATTORNEY’S FEES
A.  ACE attorney’s fees
After oral argument was conducted on February 9, 2005, the parties were given an opportunity to submit argument on whether ACE was entitled to additional attorney fees for its participation in this case.  On February 11, 2005, the employer ACE submitted its Supplementary Affidavit of Counsel claiming attorney and paralegal fees and costs for defending the employer in connection with the petition for modification.  It claims $6,523.50  for 24.4 hours of attorney time and 1.8 hours in paralegal time.
  The attorney’s fees were billed at a rate of between $160.00 and $185.00 per hour.  The paralegal services were billed at between $90.00 and $100.00 per hour.
 On March 9, 2005, ACE further supplemented its claim for attorney’s fees by providing its affidavit of service submitted in connection with the original hearing in this matter and dated September 3, 2003.  Also included is the affidavit of ACE’s counsel setting out the claim under AS 23.30.155(d) and showing a claim for $16,595.01 in medical expenses and attorney’s fees and costs for defense of  the employee’s groin condition amounting to $16,981.05 from April 20, 2001  to September 3, 2003.

B.  Employee attorney’s fees 

On February 11, 2005, the employee submitted its affidavit of attorney’s fees in connection with the petition for modification.
  The employee’s counsel asserts that his legal experience includes 20 years as a licensed Alaska practitioner.  He also maintains that he has had experience preparing numerous hearing and appellate briefs in workers’ compensation cases.
  The employee’s counsel claims a rate of $225.00 per hour.  He further claimed 8.5 hours in connection with preparation of the response to the petition.  The total claimed was $1,925.00.

C. Westport Objection to ACE and the Employee’s Attorney Fees

Under 8 AAC 45.180, 

an attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered…if the request and affidavit are not in accordance with this subsection, the Board will deny the request for a fee…

According to Westport, this provision should be the basis to deny the ACE request for fees as ACE failed to file its affidavit of fees at least three working days before the hearing.  Westport also challenges the 36.1 hours of attorney time sought by ACE.  Westport questions whether all the time sought is related to the petition for modification and not other motion practice in Superior Court.

Westport also filed its Objection to Request for Attorney Fees of Employee/Owner Michael Walker.
  As in the objection to the fees requested by ACE, Westport claims that the fees were not submitted prior to hearing as required under 8 AAC 45.180.  Westport claims that no more than the minimum fee can be awarded which would be based on a percentage of the compensation awarded under AS 23.30.145(a).  As there is no compensation in this order, no minimum fee can be awarded.  Westport maintains the employee is only entitled to a reasonable fee under 8 AAC 45.180 and failure to comply with the Board’s regulation compels denial of his untimely request. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  PETITION FOR MODIFICATION
AS 32.30.130 provides in pertinent part:  


Upon its own initiative, or upon the application of any party in interest on the ground of change in conditions, . . . the Board may . . . before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect to claims in a AS 23.30.110.  Under a AS 23.30.110, the Board may issue a new compensation order which terminates, continues, reinstates, or increases or decreases the compensation or award compensation.

The remaining portions of AS 23.30.130 provide, in part:  The Board may “before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215” review a compensation case.  In Imhof v. Eagle River Refuse
, the Board held:  


Employee’s claim has not been rejected.  Therefore, our authority to review his case is limited in time to “before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.”


Although the literal reading of AS 23.30.130 supports Employee’s contention that the time for review has passed, we agree with Petitioners’ argument that such a reading could lead to an absurd result.  We conclude that if a request for modification is filed within one year of the last payment of one of the specific benefits listed in subsection 130(a), we have jurisdiction to modify.

As AWCB Decision No. 03-0254 was issued October 23, 2003, the Board concludes Westport’s October 18, 2004 petition for modification is timely.  The Board has jurisdiction to consider the Petition to Modify from a timeliness standpoint.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers.
  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc.
, the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."  The court went on to say:

             The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

The Board has adopted regulations to implement its authority to modify a decision.  

8 AAC 45.150 provides: 


(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  


(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 




(1)
the facts upon which the original award was based; 




(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 



(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  

             (e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.

The Board has reviewed the evidence and argument of the parties regarding the proposed modification and determines that it has no jurisdiction over the petition for modification.  No stay has been obtained from the Superior Court which would allow modification even if the Board was inclined to consider the petition for modification. The filing of the appeal from the October 23, 2003 Final Decision and Order of the Board vested jurisdiction over this matter with the Superior Court. We agree that the cases cited by ACE at pages 5 and 6 of its brief are dispositive on this issue.  The Board has declined to exercise jurisdiction where an appeal has been taken to Superior Court. In Cartwright v. Alaska West Express,
 the Board, quoting Fishback and Moore, stated:  

It is the general rule that when an order of an administrative agency is appealed to a court, the agency’s power and authority in relation to the matter is suspended as to questions  raised by the appeal.  The rule is based on common sense.  If a court has appellate  jurisdiction over an administrative body, it would not be consistent with the full exercise of that jurisdiction to permit the administrative body also to exercise jurisdiction which would conflict with that exercised by the court.  The court’s jurisdiction over the subject matter of an appeal must be complete and not subject to being interfered with or frustrated by concurrent action by the administrative body.

The Board noted it has consistently ruled it has no jurisdiction over issues appealed from the Board to Superior Court.  In Brookins v. Totem Electric,
 the Board declined to rule on the issue of attorney’s fees which had been addressed in the Board’s prior decision which was on appeal to Superior Court.   In Holmberg v. State of Alaska
, the Board stated with respect to modification, “AS 23.30.130(a) grants us rather broad discretion to modify our orders due to a change in condition or to correct mistakes of fact…Fishback  makes it clear that during an appeal, our power to amend our orders is suspended as to any matter being appealed.” 
  In Stephens v. ITT/Felec Services,
 the Board declined to address issues which were on appeal to Superior Court.

In the instant case, nothing has occurred to change the status of the appealed case. Although the Superior Court issued a stay of the appeal, the stay is effective only for 90 days to provide the Workers Compensation Board an opportunity to determine whether to reopen the administrative proceedings.
 Under AS 23.30.130, the Board declines to exercise its discretion to grant the petition for modification and to reopen AWCB Decision No. 03-0254.
 In declining to exercise our discretion to reopen, we rely on all the arguments advanced by the employee and ACE.  Under these circumstances, the petition for modification is dismissed.  As a result of this ruling, the Board does not consider any of the parties’ arguments on the merits as to whether modification should be considered.

II. 
Attorney’s fees requested by ACE
AS 23.30.155(d) provides:

If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.

The employer’s carrier ACE has requested reimbursement for legal expenses in connection with responding to Westport’s petition for modification.  ACE maintains it has expended 8.8 hours in attorney time and 1.4 hours in paralegal time in preparation of its response to the Westport petition.  The attorney time is billed at between $160.00 and $185.00 per hour. The paralegal time is billed at $90.00 to $100.00 per hour.
  The Board finds that the hours expended by counsel and the paralegal services for ACE are reasonable and the hourly charges are also reasonable.  Westport objected to these fees claiming that 36 hours of attorney time was excessive and that the affidavit is untimely under 8 AAC 45.180.  However, as ACE has claimed only 8.8 hours of attorney time, the Board finds this amount is reasonable along with the amount claimed for paralegal services.  Because 8 AAC 45.180 applies to employee attorney fees, not employer attorney fees, we cannot find the affidavit of ACE untimely under this provision.  Under AS 23.30.155(d), the Board will award ACE $6,523.50.

III.  Attorney’s fees requested by the employee

AS 23.30.145 provides in pertinent part:



(b) If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medi​cal and related benefits and if the claimant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reasonable attorney fee. The award is in add​ition to the compensa​tion or medical and related bene​fits ordered.  

The employee seeks an award of attorney's fee under AS 23.30.145(b) for successfully defending the Westport petition to modify the Board’s earlier decision finding the employee entitled to payment of medical expenses, interest on late-paid benefits, referral for reemployment benefits, possible PPI, TTD and TPD.  Subsection 145(b) requires the attorney’s fee awarded to be reasonable.  The Board’s implementing regulation, 8 AAC 45.180(d) requires that a fee awarded under 145 (b) be reasonably commensurate with the work performed.  It also requires the Board to consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  Applying these considerations to the employee’s claim, we find this matter involves the employee’s claim for payment of medical expenses and other benefits which has been tenaciously resisted by Westport.  Based on review of the employee’s affidavit of fees and the record in this case, we find the hours expended by the employee are reasonable and necessary to securing the employee’s medical and related benefits  

In keeping with the Alaska Supreme Court’s instructions in Bignell,
 the Board will award the employee legal fees that recognize the value of the reasonable legal representation, and fully compensate his attorney.  Having considered the nature, length, and complexity of the services performed, the resistance by the employer, as well as the amount of benefits resulting from the services obtained, the Board finds the above-mentioned attorney’s fees are reasonable.  Although we would award reasonable attorney fees for the hours actually expended in connection with responding to Westport’s petition for modification, here the record does not show that the affidavit was filed three working days prior to the hearing as required by 8 AAC 180. The employee is not entitled to an award of reasonable attorney’s fees in the amount of $1,925.00 where the affidavit was not filed three working days prior to the hearing as required by 8 AAC 45.180.  However, while the employee may not be entitled to recover under AS 23.30.145(b), the employee may still be entitled to recover under AS 23.30.145(a) based on the amount of compensation paid.  In the Board’s order of October 23, 2003, the Board allowed the employee medical benefits along with undermined amounts of PPI, TTD, TPD and possible reemployment benefits.  No attorney fees or costs were allowed for the employee at that time as the employee was represented by his wife in the September 23, 2003 proceeding.   The employee has since retained counsel who appeared at the February 9, 2005 proceeding arguing the merits of the Westport petition for modification.  The Board finds that the appearance and the employee’s arguments on behalf of the employee have been of significant benefit to the employee.   Notwithstanding the fact that the employee has been awarded benefits by the Board, he has yet to receive them as a result of the appeal process.  The amounts of these benefits have yet to be determined, however, they will be substantial.  

Under AS 23.30.135(a), the Board has discretion to determine how best to conduct the hearing process.  Subsection (a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

8 AAC 45.190 allows the Board to exercise its discretion to waive a procedural requirement where manifest injustice would result from strict application of the regulation.  The rule states in full:

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

Under these circumstances, the Board finds that the employee has benefited significantly from having counsel appear on his behalf to present argument on the petition for modification.  This order denied the petition and in view of the obvious benefit to the employee, we will exercise our discretion and reopen the record to allow the employee to resubmit the request for attorney fees and costs keeping in mind the value of the benefits awarded in the October 23, 2003 order.  The employee may also choose to maintain its claim for actual fees.  After the time period for submission of the employee’s attorney fees claim, the employers ACE and Westport are entitled to respond with comments on the employee’s submission.  The employee’s fee affidavits and accompanying documents and argument are to be filed with the Board by March 25, 2005.  The employer’s comments are due April 1, 2005.  The Board will retain jurisdiction over the matter of the employee’s attorney’s fees  which, upon receipt of the submissions of the parties, will be addressed by further order of the Board.  


ORDER
1.      The Board has no jurisdiction over the Westport petition for modification.  The petition by the insurer Westport Insurance for modification of the October 23, 2003 Final Decision and Order of the Board, AWCB Decision No. 03-0254, is dismissed.

2.       The request for attorney fees by ACE is granted.  Attorney’s fees in the amount of  $6,235.00 are awarded to ACE.

3.      The request of the employee for attorney’s fees is taken under advisement.  The Board will reopen the record on the matter of the employee’s affidavit of attorney’s fees and costs.    The employee’s submission of any affidavit regarding attorney’s fees and costs are to be submitted to the Board by March 25, 2005.  The employer’s comments from ACE and Westport are to be submitted by April 1, 2005.   

Dated at Anchorage, Alaska, on  March  15, 2005.
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Dave Kester, Member

APPEAL PROCEDURES
This order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL L. WALKER, employee / applicant; v. WORLD PAVING & ASPHALT and WORLD PAVING & ASPHALT MAINTENANCE., employers,  v. WESTPORT INSURANCE CORPORATION, ACE PROPERTY & CASUALTY INSURANCE COMPANY, insurers / defendants; Case Nos. 200028175M, 199206474, 200027147; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 15, 2005.

                        _________________________________

      





                                         Carole Quam, Clerk
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� In arriving at this conclusion we are mindful of the Alaska Supreme Court language in Fishback and Moore v. Lynn, 407 P.2d 174, 176 (Alaska 1968) in which the Court stated: 


It is the general rule that when an order of an administrative agency is appealed to a court, the agency’s power and authority in relation to the matter is suspended as to questions raised by the appeal.  The rule is based on common sense. If a court has appellate jurisdiction over a decision of an administrative body, it would not be consistent with the full exercise of that jurisdiction which would conflict with that exercised by the court.  The court’s jurisdiction over the subject matter of an appeal must be complete and not subject to being interfered with or frustrated by concurrent action by the administrative body.
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