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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	EDNA A. ANCHETA, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

PROVIDENCE ALASKA MEDICAL CENTER,

                                                  Employer,

                                                   and 

PROVIDENCE HEALTH SYS.-WASHINGTON,

                                                  Insurer,

                                                            Defendants.
	)
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)

)
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)
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)


	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No. 200022777
      AWCB Decision No.  05-0077

       Filed with AWCB Anchorage, Alaska 

       on March 16, 2005


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for attorney fees and costs on the written record on March 9, 2005.  Attorney Joseph Cooper represented the employer and its insurer (“employer”).  Attorney Michael J. Jensen represented the employee (“employee”).  The Board closed the record when it next met on March 9, 2005.


ISSUE
Shall the Board issue an order approving the parties’ stipulation that the employee is entitled to an award of actual attorney fees in the amount of $12,113.00, plus legal costs in the amount of $544.74?


SUMMARY OF THE EVIDENCE
The employee was injured in the course and scope of employment when, on October 2, 2000, she experienced bilateral wrist strain and finger numbness while working for the employer as a laboratory assistant.
  The employer initially accepted compensability of the claim.  The employee obtained counsel, who filed several workers’ compensation claims, requesting ongoing temporary total disability (“TTD”) benefits, medical benefits, vocational rehabilitation benefits, a second independent medical evaluation (“SIME”), permanent partial impairment benefits, and interest.

Although the employer initially accepted the compensability of the claim, it controverted further TTD benefits on March 17, 2004.
  The parties stipulated to an SIME, which was conducted on September 21, 2004, by Christopher Wilson, M.D., a hand specialist.
  Dr. Wilson opined that the employee’s condition was aggravated by her work for the employer.  He further opined that the employee’s condition was not yet medically stable and required surgical treatment.

Following the SIME, the employer again accepted the compensability of the claim, and reinstated TTD benefits retroactive to February 20, 2004.
  The employer withdrew its prior controversions and agreed to pay the benefits claimed, including authorization of the surgeries.

On February 25, 2005, the parties submitted an Agreement and Stipulation Regarding Attorney’s Fees and Costs.  The stipulation, which was signed by both parties, provided that the employee’s attorney would receive actual attorney fees and costs for services rendered through December 3, 2004.
  The stipulation listed the fees due as being $12,113.00, with costs of $544.74. 
  The parties further stipulated that the fees were reasonable when the nature, length and complexity of the services performed by the employee’s attorney were considered.  Therefore, the parties requested that the Board find the amount of fees and costs reasonable for the claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.135(a) provides, in pertinent part, as follows:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties . . . 

Our regulations at 8 AAC 45.050(f) provide, in pertinent part, as follows:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms of the stipulation.  A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

The regulation governing attorney’s fees, 8 AAC 45.180 provides, in pertinent part, as follows:

(d) (2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved. . . .

The parties have placed before the Board their stipulation regarding attorney’s fees.  Their stipulation contains an “ordering” paragraph for Board signature.   Attorney’s fees are compensation to the employee under the Alaska Workers’ Compensation Act (“the Act”) AS 23.30. et seq.
  A Board decision awarding benefits under the Act must be in writing and must set forth the Board’s findings and conclusions and relevant evidence. The Alaska State Supreme Court has admonished the Board on several occasions that it is required to make findings, which disclose the basis for its determination.
  AS 44.62.510 of the Administrative Procedure Act, AS 44.62. et seq provides:

(a) A decision shall be written and must contain findings of fact, a determination of the issues presented and the penalty, if any.  The findings may be stated in the language of the pleadings or by reference to them.  Copies of the decision shall be delivered to the parties personally or sent to them by certified mail

Any award by the Board must be supported by substantial evidence.
  The Board’s ultimate finding must be based upon basic fact-findings as supported by the evidence in the record.
  These statutory requirements ensure that the Board does not make a decision that has no adequate basis in fact; will provide a party the opportunity to challenge the agency’s reasoning process and the correctness of the decision; and afford the reviewing court an opportunity to accurately evaluate the Board’s decision.
     

When awarding actual attorney’s fees, the legislature has directed the Board “take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”
  The attorney’s fee award is not restricted to the formula hours worked times hourly rate.  Rather, the Board has been directed by the courts to consider the contingent nature of the practice before the Board and the likelihood of success on the merits.
  

When the parties place a stipulation before the Board for “approval,” we find, AS 44.62.510 requires the Board to make written findings and conclusions that are supported by the evidence in the record.  We find that we may refer to pleadings in our findings and conclusions.
  However, this does not relieve the Board of its independent duty to review the record and find that the evidence supports the facts as stipulated or as presented in a pleading.
   Therefore, even when presented with a stipulation, as long as the parties request Board approval, the Board must close the record and conduct an independent review when, as here, we must make specific findings.

We find the parties have requested the Board fulfill its obligation for an independent review and examine the record of this case and the written agreement and stipulation of fees.
   Having reviewed the record and stipulation, the Board finds employee’s counsel has been instrumental in the employee’s receipt of benefits.  

The Board finds that, on at least two occasions, the employer has resisted payment of benefits.  However, the Board finds that the attorney fee stipulation contains a provision by which the employer has accepted the claim and agreed to pay retroactive and ongoing TTD benefits, as well as disputed medical benefits.

We find that employee’s counsel has requested an hourly rate of $265.00 for 29.9 hours of work.
  The Board further finds that employee’s counsel has requested an hourly rate of $105.00 for paralegal fees for 39.9 hours of work.
  The Board has examined the record of this case and the employee's written and oral itemization of fees.  It finds the employee’s itemization of times reasonable for this proceeding.  The Board further finds that $250.00 per hour is a reasonable fee for the employee’s attorney in this particular instance and $100.00 per hour is a reasonable fee for the employee’s paralegal.
  

It is well settled that the Board must make findings of fact.  Based on our review of the record, and on the parties’ stipulation of the facts regarding this case, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f), which requires that written stipulations of fact must be signed by all parties.  The Board finds that the parties have signed the attorney fee stipulation, which contains stipulations as to the factual status of this mater.

The Board supports the parties’ efforts to resolve this matter by stipulation.  Under 8 AAC 45.050(f), a stipulation of fact or to procedure is binding upon the parties to the stipulation and has the effect of an order.  Therefore, no Board action would seem to be required.  However, 8 AAC 45.180(d)(2) provides that the Board must consider certain factors when awarding a fee under AS 23.30.145(b).  While the Board may refer to the parties’ stipulation, it is incumbent upon the Board to ensure the record supports the facts as set forth in a pleading or stipulation.  Therefore, the Board may not sign an order or approval as submitted by the parties without an independent review as indicated by the Worker’s Compensation Board Bulleting Number 04-12. As set forth above, AS 44.62.510(a) requires a decision of the Board to contain written findings and conclusions.    This Decision and Order is written in compliance with AS 44.62.510(a).

The Board will approve the parties’ attorney fee stipulation, with the above modification to the allowable hourly fee for the employee’s attorney and his paralegal.


ORDER
The employee is awarded $7,475.00 in attorney fees, $3,990.00 in paralegal fees and $544.74 in actual costs.


Dated at Anchorage, Alaska this 16th day of March, 2005.
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Krista M. Schwarting, Designated Chair






______________________________                                






Patricia Vollendorf, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EDNA A. ANCHETA, employee/applicant v. PROVIDENCE ALASKA MEDICAL CENTER, employer;  PROVIDENCE HEALTH SYSTEM - WASHINGTON, insurer/defendants;  Case No. 200022777; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of March, 2005.

                             
_________________________________

                            




Shirley A. DeBose, Clerk)
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� See Stipulation at 2-3.


� See Stipulation at 1.


� See Affidavit of Attorney’s Fees and Costs, at 10.


� See id.


� See Trumbo v. Municipality of Anchorage, AWCB Decision No. 05-0012 (Jan. 18, 2005).





5

