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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	ABDUL K. ADEPOJU, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

FRED MEYER INC. OF ALASKA,

                         (Self-insured)  Employer,

                                                            Defendant.

	)

)
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)
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)
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200014082
      AWCB Decision No.  05-0079

       Filed with AWCB Fairbanks, Alaska 

       on March 16, 2005


We heard the employee’s petition, appealing the Board Designee’s denial of a protective order concerning deposition discovery on March 10, 2005, In Fairbanks, Alaska.  Paralegal assistant Peter Stepovich represented the employee.  Attorney Paul Hoffman represented the self-insured employer.  We closed the record at the hearing’s conclusion.

ISSUE

Did the Board Designee abuse her discretion in ordering the employee to submit to a deposition by the employer concerning certain, limited issues; and in ordering the employer to release surveillance materials after the deposition?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his neck and shoulder working as a deli worker for the employer, while using a broken meat slicer on or about June 19, 2000.  In a report on July 8, 2000, Neurosurgeon Timothy Cohen indicated the employee’s work caused a spinal cord contusion, aggravating his pre-existing neck problems.
  Dr. Cohen performed laminectomy and fusion surgery on the employee from C3 through C6, in Providence Hospital of Anchorage, Alaska.
  The employee completed a Report of Occupational Injury or Illness on July 26, 2000.  The employer accepted the compensability of the employee’s injury, and provided temporary total disability (“TTD”) benefits and medical benefits under the Alaska Workers’ Compensation Act.

Orthopedic surgeon Patrick Radecki, M.D. and neurologist Thomas Rosenbaum, M.D., performed an employer’s medical examination
 of the employee on April 2, 2001.  In their reports, Drs. Radecki and Rosenbaum indicated the employee’s cervical condition pre-existed his work with the employer, and that condition was not permanently aggravated by that work.
  They noted the employee previously underwent a discectomy and interbody fusion at C5-C6 and C6-C7 by Young Ha, M.D., on December 18, 1989.
  Dr. Rosenbaum suggested that these fusions could produce increased stress at the cervical levels above and below the 1989 surgery, resulting in the employee’s present condition.
  Based on Dr. Radecki and Dr. Rosenbaum’s reports, the employer filed a Controversion Notice on June 12, 2001, terminating all benefits to the employee.  The employee filed a Workers’ Compensation Claim on June 26, 2001, requesting TTD benefits and medical benefits.  

In a hearing on November 14, 2002, the parties submitted a proposed C&R for our review, noting that the compensability of the entire claim was in dispute, and proposing to dismiss all the employee’s claims in exchange for a lump-sum payment of $85,000.00.  The employee wrote at the bottom of each page of the C&R: “I do not agree with the contents of this page.”  Nevertheless, the employee did sign the proposed C&R.  In the hearing, the employee testified he did not agree with the contents of the C&R, but that the dispute over his claim had been emotionally oppressive, and that he wanted to settle the matter and put it behind him.  At the conclusion of the hearing, we agreed to consider the proposed C&R under AS 23.30.012.
 

In our decision and order concerning the proposed C&R, AWCB Decision No. 02-0251 (December 5, 2002) , we found that additional evidence was necessary to evaluate and weigh the rights of the parties, under AS 23.30.135(a) and AS 23.30.012, in our review of the proposed C&R.  Consequently, we exercised our discretion under AS 23.30.012, AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) to order an examination concerning those issues.
  We retained jurisdiction over the proposed C&R, pending receipt and consideration of the report of the medical examination in conjunction with the full record.

Bruce McCormack, M.D., performed the examination of the employee on May 14, 2003, and issued his report on the same day.  Dr. McCormack felt the employee’s spinal cord contusion most probably was caused by his work with the meat slicer.
  He felt the employee’s 1990 vertebral fusion transferred stress to the cervical discs above and below the fusion, rendering him more susceptible to the contusion of his spinal cord and the resulting paralysis.
  Dr. McCormack found the history provided by the employee to be credible and consistent with his injuries.
  He believed the employee was medically stable, and needed no additional surgery.
   In a July 15, 2003 addendum report, Dr. McCormack rated the employee with a 77 percent whole-person permanent partial impairment (“PPI”) rating under the , rating the employee under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (“AMA Guides”).

The employer filed a Petition to Disqualify SIME Physician on August 22, 2003, asserting that Dr. McCormack is not impartial or independent.
  At a hearing on February 27, 2004, the employer argued Dr. McCormack admitted in his deposition that he based his opinion on his belief in the credibility of the employee.
 The employer also asserted that in the deposition Dr. McCormack refused to give fair and impartial responses to the employer’s hypothetical questions, which assumed the meat slicer had been repaired and the employee was not using it at the time of his alleged injury,
 based on a report by private investigator Mark Lutz.
  Instead, Dr. McCormack chose to rely on the history provided by the employee in his responses.
  The employer argued the physician lacked critical information about the mechanism of injury, not knowing how a meat slicer actually operates.
 The employer noted Dr. McCormack’s practice is actually overwhelmingly the treatment of patients, not independent medical examination. It argued Dr. McCormack overstated the conclusions in his report in favor of the employee, betraying a lack of impartiality.  The employer urged us to strike the SIME report, and to approve the C&R as in the employee’s best interests, despite the employee’s present misgivings.  The employer argued that if we reject the C&R because the employee is entitled to more, or because he is entitled to nothing, we have prejudged the case, and we should not hear the merits of the employee’s claim.  

In the February 27, 2004, the employee testified concerning his injury, and the extent of his disability.  He testified he signed the C&R because he was emotionally exhausted from the struggle to obtain his benefits, but that the C&R was not really in his best interest.  He testified he does not want the C&R approved.  The employee argued that Dr. McCormack did not simply rely on his credibility, but correlated the history, physical examination, radiographic studies, and medical record, finding them consistent.  He asserted the physician did actually answer the employer’s hypothetical question on page 13. 

In our March 3, 2004 decision and order, AWCB Decision No. 04-005,  we denied and dismissed the employer’s Petition to Disqualify SIME Physician, and we denied the employer’s petition to approve the proposed C&R, under AS 23.30.012.  Because the employee retained legal representation in the successful defense of his claims from termination under the C&R, we awarded $260.00 in reasonable attorney fees and $1,990.00 in paralegal assistant costs, under AS 23.30.145(b) for the benefits protected.  We retained jurisdiction over the employer’s potential request, under AS 44.62.450(c), to recuse panel members from future hearings on the employee’s claims.

The parties pursued discovery, and a number of discovery disputes arose between the parties.  On March 10, 2004, the employee served a request on the employer for investigation reports concerning the employee.   On December 30, 2004, the employer served notice of the employee’s deposition.  On January 7, 2005, the employee filed a Petition for a Protective Order, asserting the employee had already been deposed,
 and a second deposition was unnecessary.  The employer filed an Employer’s Opposition to Claimant’s Expedited Petition for Protective Order on January 10, 2005, asserting inter alia the employee raised new theories of causation in answer number three of his September 9, 2004 response to Interrogatories, that the employee’s medical condition may have changed in the more than two years since the last deposition, and that it has a right to investigate the employee’s claims concerning medication expenditures.  The employer also asserted that an investigation of the employee had been completed on December 18, 2004 and received by the employer on January 6, 2005, and argued it should be allowed to depose the employee before the 30-day disclosure period ran on the investigation report.  On February 22, 2005, the employee filed a Petition requesting an order to compel the employer to disclose the investigative report.

In a prehearing conference on February 28, 2005, the parties argued these discovery disputes before Board Designee Sandra Stuller.  The employer indicated there had been an ongoing investigation of the employee from March 2004 and December 23, 2004, which was the last day of observation.
  The employer asserted it attempted to depose the employee within 30 days of the completion of the investigation, so that the deposition could be completed before the investigation results were produced for the employee.
  Board Designee Stuller ruled on the discovery disputes, in accord with AS 23.30.107 and AS 23.30.108.  The Board Designee ordered a deposition, limited to three areas: new theories of causation, possible changes in the employee’s medical condition as a result of the passage of time, and information related to the employee’s assertion he is purchasing $500.00 to $600.00 a month.
  The Board Designee ordered the employer to produce the investigation materials immediately following the deposition.
  The Board designee also ordered the employer to provide the employee a walk-through opportunity at his old work site.
    

In a letter on March 1, 2005, the employee appealed the discovery decisions by the Board Designee.  The appeal was set for hearing on March 10, 2005. 

At the hearing on March 10, 2005, and in his pleadings, the employee argued the Alaska Rules of Civil Procedure (“ARCP”) 30(a)(2)(B) requires “leave of court” before a person may be deposed a second time in a proceeding, that the employer had not requested an order from the Board before noticing the second deposition.  He argued a second deposition would be unnecessary, duplicative and burdensome for the employee.  He additionally noted that ARCP 26(e)(2) places a continuing duty on parties to supplement responses to production requests.  He argued the employer failed to amend or supplement its March 2004 production concerning investigation.  The employee argued he should not be deposed until he has been provided the opportunity to review the investigation materials and report.  The employee indicated he had been provided an opportunity to perform a walk-through the delicatessen area of the employer’s premises, thought the store had changed location from where the employee originally worked. 

At the hearing, and in its pleadings, the employer argued the appropriate standard for reviewing the Board Designee’s discovery rulings is an abuse of discretion.  Although the Board Designee’s rulings are not exactly what the employer would have preferred, the employer argued those rulings were based on substantial evidence and not an abuse of discretion.  It argued that under our decision in Heitz v. Iditarod Area School District,
  it has 30 days from the conclusion of its investigation in which it can depose the employee before producing the results of the investigation.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
STANDARD OF REVIEW OF THE DESIGNEE’S DISCOVERY ORDER

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under AS 23.30.108(c), we must uphold a decision of the Board Designee absent "an abuse of discretion."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
 An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record. 

Also, on appeal to the courts, our decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of Board Designee’s discovery determinations. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

II. 
DISCLOSURE OF EVIDENCE

Under AS 23.30.107(a), the employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." 
  If a party unreasonably refuses to provide information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims or petitions if a party willfully obstructs discovery.

On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  In AS 23.30.108(c), the legislature intent is clear from the plain wording of the statute: provide a simple, summary process for discovery decisions at the prehearing level, with an “abuse of discretion” standard review by the Board, in light of the evidence available during the prehearing.  Under AS 23.30.108(c), we have interpreted the Board Designee to have the responsibility to decide all discovery issues at the prehearing conference level.
  

III.
DEPOSITION OF THE EMPLOYEE

AS 23.30.115(a) specifically provides for depositions to be taken in our proceedings, in accordance with the ARCP.  Under ARCP 30(a)(2)(B) leave to take a second deposition of a witness will be granted only if the discovery sought is not unreasonably cumulative, duplicative, inconvenient, burdensome, or expensive, in accord with ARCP 26(b)(2).  

In the instant case, the Board Designee ordered a deposition in three discrete areas:  theories of causation newly raised by the employee, changes of the employee’s medical condition, and costs related to the ongoing purchase of medications by the employee.  We find substantial evidence in the record to indicate that these three areas of inquiry are relevant to the claim, and that they were not readily explored in the first deposition, and that a second deposition is a reasonable way in which to explore the relevant evidence.  Accordingly, we cannot find the Board Designee has abused her discretion in ordering the limited deposition of the employee.

IV.
PRODUCTION OF INVESTIGATION MATERIALS 

The employee argues he should be able to review the employer’s investigation report before being deposed.  The employer cites our decision in Heitz,
 for authority to hold a deposition before the disclosure of investigation and surveillance materials, as long as those materials are released to the employee within 30 days after completion of the investigation.
 

Heitz
 specifically discusses an earlier decision and order, Laird v. Fred Meyer,
 as the source of the rule being applied.
  In Laird we took guidance from the Alaska Supreme Court ruling in Langdon v. Champion.
  In Langdon, the Court discussed a dispute centered on whether an employer should release information in its possession, pending its receipt of discovery from the employee.  The Court stated the broad, liberal discovery provisions governing proceedings in Alaska:

The broad policy of all of our rules permitting discovery is to eliminate surprise at the trial and to make it convenient for the parties to find and preserve all available evidence concerning the facts in issue, thereby encouraging the settlement or expeditious trial of litigation.... Counsel have been retained by their clients to bring about an early favorable end to the litigation. They do not acquire property rights in the contents of the written statements they obtain. Experience has proved that the ends of justice are more likely to be served by liberal rules of discovery requiring full disclosure of all unprivileged relevant matter. No purpose of the rule is to reward diligent counsel in a manner that could result in the suppression of knowledge of relevant facts.
 

Based on the Langdon Court’s rationale, in Laird we ordered prompt release of surveillance videotapes which had been requested by the employee four months earlier, and denied the employer’s request to withhold the tapes until the employee was deposed.
  

As articulated by the Court in Langdon, the purposes of the full disclosure requirement are to (1) eliminate surprise  at “trial,” and (2) make it convenient for the parties to find and preserve all available non-privileged evidence concerning the facts in issue.  This is simply an orthodox statement of the settled judgment in Anglo-American law that “trial by ambush” does not consistently serve the interest of effectively and fully developing the record.  In light of this, we interpret the ARCP 34(a) requirement of production of requested evidence within 30 days to be a rule to provide for the orderly and systematic disclosure of evidence between the parties.
  We do not regard it as a rule intended to provide a 30-day window during which the parties can temporarily hide evidence to surprise each other.  We also regard the ongoing requirement under ARCP 26(e)(2) to “seasonably” supplement discovery responses is reasonable guidance to parties, in keeping with the Court’s goals of full disclosure and elimination of surprise.
    

This need for candor from the parties concerning evidence is particularly a concern in depositions.  AS 23.30.115 specifically provides that the testimony of witnesses in our proceedings may be taken by deposition.  We take administrative notice that, in fact, deposition is a very common method of presenting testimony in our hearings.  A deposition witness responding to questions concerning a matter about which the deposer possesses intentionally undisclosed relevant information, may well present an example of the sort of “surprise at trial” that the Court instructs us to eliminate in Langdon. If, despite a discovery request, the deposer has refused to release this undisclosed information in accord with the ARCP, the undisclosed information would presumably be excluded from the record.  8 AAC 45.054(d).  If the undisclosed evidence is subsequently taken into the record, the response of the uninformed witness may be recognized as inherently flawed, and accorded limited weight in its impact on the proceeding. 
The employer asserted it attempted to depose the employee within 30 days of the completion of the investigation,
Based on our review of the February 28, 2005 Prehearing Conference Summary, and based on our review of the entire record, we do not find any evidence that the employer’s investigation involved any of the three limited areas of deposition inquiry ordered by the Board Designee.  Based on the limited evidence available to us, we cannot find that the evidence in the investigation is relevant or necessary for the employee to review before undergoing the deposition on these three points.
  Accordingly, we cannot find the Board Designee abused her discretion in ordering the release of the investigation materials after the employee’s deposition.  If, because of the limits of the evidence available in our record, we are mistaken concerning the relevance of the investigation materials, we expect the employer to produce the elements of relevant information to the opposing party in preparation for taking his deposition testimony, to avoid surprise in our proceeding.

We conclude the Board Designee did not abuse her discretion, and under AS 23.30.108(c) we will deny the employee’s appeal.  We will affirm the Board Designee’s discovery order, as stated in the February 28, 2005 Prehearing Conference Summary.

ORDER
Under AS 23.30.108(c), we affirm the Board Designee’s order, as stated in the February 28, 2005 Prehearing Conference Summary, in accord with the terms of this decision and order.

Dated at Fairbanks, Alaska this 16th day of March, 2005.
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Chris N. Johansen,  Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

 Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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