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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RANDY W. DUMONT, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNITED AIRLINES CORPORATION,

                                                  Employer,

                                                   and 

INS. CO. OF THE STATE OF PA.,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY 

          DECISION AND ORDER

        AWCB Case No.  200013076
        AWCB Decision No.  05-0083

         Filed with AWCB Anchorage, Alaska

         on March 21, 2005


We heard this matter at Anchorage, Alaska on February 23, 2005.  Attorney Robert Rehbock represents the employee.  Attorney Michael Budzinski represents the employer.  We closed the record on March 1, 2005, when we first met after receipt of two depositions.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE
Whether to order a second independent medical evaluation (SIME) under AS 23.30.095(k).  


SUMMARY OF THE EVIDENCE
The following recitation of fact is limited to the narrow issue listed above.  According to his Report of Occupational Injury or Illness, the employee injured his neck on April 13, 2000, while pushing pallets of cargo for the employer.  Ultimately, the employee had an anterior cervical fusion in May of 2000.  

Subsequently, the employee reported headaches with increasing severity and frequency.  The underlying issue on the merits is whether the employee’s present headache complaints are caused by or related to his 2000 industrial injury.  The preliminary issue before us is whether to order an SIME regarding compensability or causation of the headache complaints.  

At the request of the employer, the employee was evaluated by William Smith, M.D., on June 23, 2004.  The employee reported to Dr. Smith that he endured headaches prior to the 2000 injury, but that they increased in frequency and severity after his cervical fusion.  By December of 2000, he had sought treatment with Lawrence Stinson, M.D., a pain specialist.  By March 27, 2001, several conservative modalities had proven ineffective.  Facet blocks in the cervical region were performed, but the employee’s headaches persisted.  The employee continued to treat with “Excedrin.”   In his report at page 2, Dr. Smith noted:  “In May of 2004 he underwent a trial with an occipital nerve stimulator, and this was apparently helpful.  He now reports that a permanent occipital nerve stimulator has been implanted. . . . He states the device seems to help, and for the moment he is using no Excedrin.”  

In his “Comment” section Dr. Smith Opined:  

I am unable to relate his headache problem to the work incident of April 13, 2000, or the previous work incident in 1994.  They were present and increasing for years before the recent work incident and have simply continued to worsen.  I suspect pre-existent personality and character factors are a hey part of this problem, but would defer to Dr. Glass for further delineation.  The fact that Excedrin was initially effective in managing these headaches, I am surprised that a trial of Imitrex was not done.  I would have considered him medically stationary three months following the plastic surgery revision of the iliac crest donor site.  That would make him medically stationary in December of 2001.  On examination today he has no evidence of any objective permanent impairment from a neurologic function standpoint regarding the acute C7 nerve root injury sustained with the work incident of April 13, 2000.  (Id. at 4).  

Dr. Smith opined that he does not believe that the headache problem is related to the employee’s work injury, and that he suspects “secondary gain factors are a part of his clinical picture.”  However, Dr. Smith acknowledged that there was not evidence of malingering, embellishment or non-atomic findings on his evaluation.  Dr. Smith does not believe that the medical management of the employee’s headaches is related to his work injury, and that no more treatment is indicated.  (Id. at 5).  Dr. Smith testified consistent with his written reports in his February 1, 2005 deposition.  

The employee’s physician for his headaches, Dr. Stinson, testified by deposition on February 16, 2005 regarding his treatment of the employee.  Dr. Stinson testified that, in his opinion, it would be “naïve” to not related the employee’s headaches to his 2000 injury (Dr. Stinson dep. at 10).  He testified regarding the employee’s conservative modalities that were ineffective, and that the occipital nerve stimulator did, in fact, provid relief.  (Id. at 12).  Dr. Stinson also discussed the ongoing “maintenance” involved in “optimizing” the benefit of the stimulator. (Id. at 16, 19).

The employer argues that an SIME would assist the Board in making its decision regarding the compensability of the employee’s headache complaints.  The employer believes a neurosurgeon or a neurologist would be the best specialty to perform the SIME.  The employee asserts that the record is sufficiently developed, and that Dr. Smith’s opinions are not substantial.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) provides in pertinent part:  

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer. 

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....

AS 23.30.110(g) provides in pertinent part:  “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.”  

When deciding whether to order an SIME evaluation, the Board looks at the following factors: 

1. Is there a medical dispute between the employee's attending physician and the employer's independent medical evaluation physician; 

2. Is the dispute significant; and 

3. Would an SIME physician's opinion assist the Board in resolving the dispute? 

We find, based on Drs. Smith’s and Stinson’s reports and testimony that a dispute exists regarding the cause of employee’s headache complaints.  Dr. Smith opined that the medical management of the headache complaints is not related to the employee’s 2000 work injury.  To the contrary, Dr. Stinson opined that it would be “naïve” to assume that the employee’s headaches were not related to the industrial injury and subsequent surgery.  We find this medical dispute to be significant.  Finally, we find an SIME in this case would be of significant assistance to the Board.  Based on all the above, we conclude that we will order an SIME regarding causation of the employee’s headache complaints.  We find a physician with a specialty in neurology or neurosurgery would be the best specialty for this evaluation.  We refer this matter to Workers’ Compensation Officer Joireen Cohen to begin the SIME process.  


ORDER
The employer’s petition for an SIME is granted;  an SIME shall be performed by a neurologist or a neurosurgeon regarding the employee’s headache complaints.  

Dated at Anchorage, Alaska on March 21, 2005.
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Royce Rock, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RANDY W. DUMONT employee / applicant; v. UNITED AIRLINES CORPORATION, employer; INS. CO. OF THE STATE OF PA., insurer / defendants; Case No. 200013076; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 21, 2005.
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