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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             
Juneau, Alaska 99802-5512

	CHRISTOPHER J. ERPELDING, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

R & M CONSULTANTS, INC., 

                                                   Employer, 

                                                   and 

SEABRIGHT INS. CO., WAUSAU INS. CO., and EAGLE PACIFIC INS. CO., 

                                                  Insurers,

                                                            Defendants.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200411348M
      AWCB Decision No.  05-0085

       Filed with AWCB Anchorage, Alaska 

       on March 22, 2005


On February 23, 2005, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s request that the employee’s workers’ compensation cases be joined.  In addition, the Board heard the employee’s appeal from the decision of Board Designee Joireen Cohen that he sign a release form for mental health records and attend a deposition.  Attorneys Michael Budzinski, Elise Rose and John Harjehausen represented the employer and its various workers’ compensation insurance carriers (“employer”).  The employee appeared pro se.  The Board issued an oral order regarding the deposition, and hereby memorializes that order.  The record closed at the conclusion of the hearing.


ISSUES
1. Shall the Board, pursuant to AS 23.30.108, order the employee to participate in a joint deposition?

2. Shall the Board, pursuant to AS 23.30.108, order the employee to sign the medical records release?

3. Shall the Board, pursuant to 8 AAC 45.040, order joinder of the employee’s workers’ compensation cases? 


SUMMARY OF THE EVIDENCE
The employee, while working for the employer over an approximately four-year period, filed eleven reports of injury for various conditions, including toxic metal exposure, low back and neck pain, wrist strain, exposure to parasites in drinking water, and knee strain.  During the time periods in which the employee worked for the employer, the employer had three separate workers’ compensation insurance carriers.

The employer sought joinder of the various cases during a January 25, 2005 prehearing conference;  however, the employee objected to joinder.
 At that prehearing conference, the employee also objected to participating in a deposition held by all three insurance carriers, insisting that a deposition be conducted in each individual case.
  Finally, the employee objected to signing a medical records release for mental health records.
  

At the conclusion of the prehearing conference, Board Designee Cohen ordered the employee to participate in a deposition.
  She further ordered the employee to sign the medical release.
  The parties stipulated to a procedural hearing on these issues.

At hearing, the employer argued that, for reasons of efficiency, one deposition would be preferable to taking a deposition in each individual case.  The employer and its carriers argued that the employee’s injuries overlapped from one carrier to another, thus making it difficult to separate out which injuries should be attributed to which carrier.  The employer further argued that because one insurance carrier might have a claim for a last injurious exposure against another carrier, each carrier needed full information on each reported injury.

With respect to joinder of claims, the employer argued that the injuries all shared one common employer and “any disability issues arising from the alleged injuries would share common elements and overlap. . . .”
  Finally, the employer argued that since the employee had raised mental stress issues as part of the injuries, it was entitled to explore any relevant mental health history.

By contrast, the employee argued that the injuries were all sufficiently different that they could not be covered in a single deposition.  He further argued that the cases should not be joined because there was no requirement to do so, and because they concerned too many different issues.  Finally, he argued that he should not have to sign the medical records release in question because his prior mental health treatment was for situational stressors that did not relate to any work-related stress that he was alleging resulted from his injuries.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Order to Attend Deposition


A.
STANDARD OF REVIEW

Under AS 23.30.108(c), the Board must uphold a board designee’s discovery decision absent “an abuse of discretion.”  AS 23.30.108(c) reads, in pertinent part, as follows:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under this statutory provision, the Board Designee has the ability to decide discovery issues at the prehearing conference level.
  The section further sets forth the appropriate standard of review for board designee decisions concerning discovery matters:  abuse of discretion.  

Although no definition of “abuse of discretion” appears in the Alaska Workers’ Compensation Act (“the Act”), the Alaska Supreme Court has interpreted this phrase to mean “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  In addition, an administrative agency’s failure to apply the controlling law may also constitute an abuse of discretion.
  The Alaska Administrative Procedure Act provides another definition for courts to utilize in deciding appeals of administrative agency decisions.  In contains terms similar to those utilized in the definition of “abuse of discretion,” but also includes the following reference to the “substantial evidence” standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence;  or (2) substantial evidence in the light of the whole record.

On appeal, Board decisions reviewing board designee determinations are subject to reversal under the abuse of discretion standard enumerated above, which incorporates the substantial evidence test.  As such, the Board applies the substantial evidence test to its own review of board designee decisions.
  In applying the substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . .must be upheld.”


B.
DISCOVERY DETERMINATION

As noted above in AS 23.30.108(c), information is discoverable under the Alaska Workers’ Compensation Act if it is “relative” to the employee’s injury or claim.  The Board has previously interpreted this standard to mean that the discovery “need only have some relationship or connection to the injury.”
  

The Board finds that the employee has reported a total of eleven workers’ compensation injuries while working for the employer, although the injuries occurred during periods of coverage by three separate workers’ compensation insurance carriers.  The Board further finds that the employer and its various carriers are entitled to learn about the employee’s relevant employment history,
 medical history and medical treatment following the various injuries.  Thus, the Board concludes substantial evidence exists to support Board Designee Cohen’s decision, and that she did not abuse her discretion in ordering the employee to participate in a joint deposition.

Therefore, at hearing the Board issued an oral order upholding the designee’s determination that the employee should attend a joint deposition encompassing all of his reported workers’ compensation injuries.  Specifically, the Board found that such a deposition would promote the efficient processing of the employer’s various cases, and would assist the employers in determining whether there were any last injurious exposure defenses to be raised.  However, the Board cautioned the employers to work together to prevent duplicative questioning of the employee.

II. Order to Sign Medical Records Release

As noted above in AS 23.30.108(c), information is discoverable under the Alaska Workers’ Compensation Act if it is “relative” to the employee’s injury or claim.  The Board has previously interpreted this standard to mean that the discovery “need only have some relationship or connection to the injury.”
  The Board has previously interpreted the phrases “relative to the employee’s injury” and “that relate to questions in dispute,” as those phrases are used in AS 23.30.108(a) and AS 23.30.005(h), to mean that the scope of discoverable evidence is quite broad.
   The standard applied by the board is whether “the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.”

At hearing, the employee asserted that while he had experienced stress that he believed might be compensable as a result of his various work injuries, the mental health treatment he had previously undergone was for unrelated situational stressors, and occurred prior to his work for the employer.  

In reviewing the release propounded by the employer, the Board further finds that the release is limited to records from a mental health center in Sheridan, Wyoming,
 where the employee previously lived and sought mental health treatment.  The release is limited to mental health records only.  The Board is limited to determining whether Board Designee Cohen abused her discretion in ordering the employee to sign the release.  Based on the employee’s assertion that he had experienced mental stress as a result of his work injuries, and believed treatment for this condition was compensable as part of his work injury, the Board finds that Board Designee Cohen did not abuse her discretion in ordering the employee to sign a release for his mental health records.  

The Board finds that on the record before us, Board Designee Cohen’s decision is supported by substantial evidence.  Her order for the employee to sign the medical release is not arbitrary, capricious or stemming from an improper motive.  Therefore, the Board concludes that her order should be affirmed, and orders the employee to sign the employer’s medical release.

III. Employer’s Petition for Joinder

In determining whether joinder of the employee’s cases is appropriate, the Board must examine several factors.  8 AAC 45.040 provides, in pertinent part, as follows:

(c)
Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party…..

(d)
Any person against whom a right to relief may exist should be joined as a   party…



(i)
If a claim has not been filed against the person served with a petition or notice to join, the person may object to being joined based on a defense that would bar the employee’s claim, if filed.



(j)
In determining whether to join a person, the board or designee will consider…Whether the person’s presence is necessary for complete relief and due process among the parties; whether the person’s absence may affect the person’s ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations. . . .

The Board’s regulation gives the Board or its designee broad authority to join parties.
  In analyzing whether the employee should be allowed to join his previous employer, the Board examines various considerations including whether the person’s presence is necessary to accord complete relief, whether the parties’ presence will provide due process, and whether the joined party will affect the person’s ability to protect an interest or subject a party to the risk of incurring inconsistent obligations.

When we examine the facts of this case and responsibilities of the employer and its various insurers, we find that the employee had a number of injuries while employed by the employer.  Questions remain as to the compensability of the various conditions.  Questions also remain about the applicability of the last injurious exposure doctrine.
  

However, the Board finds that too many questions remain unanswered about the various injuries and their possible relationships with the employee’s work for the employer.  Specifically, the Board finds that it is unable to determine whether it would be feasible to consolidate all the cases through joinder, or whether it should consider some alternative, such as grouping the cases by type of injury.  Therefore, the Board finds that it lacks sufficient information to determine the employer’s petition for joinder.

AS 23.30.095(k) provides, in pertinent part, as follows:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

By contrast, AS 23.30.110(g) provides, in pertinent part, as follows: “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .”  Section .135(a) of the Alaska Workers’ Compensation Act (“the Act”) grants the Board broad powers to “make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.”

These powers are further emphasized in AS 23.30.155(h), which provides, in pertinent part, as follows:

The Board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all the parties.

The Board has long considered subsections .095(k) and .110(g) of the Act to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural authority granted to the Board under .135(a) and .155(h), the Board concludes that it has wide discretion under .110(g) to consider any evidence available when determining whether to order an SIME to assist in investigating and deciding medical issues in contested claims.

Therefore, the Board will order an evaluation under AS 23.30.110(g) to determine the nature of the employee’s conditions, their potential relationship to his employment, and the interrelationship between the various injuries.  To ensure that this matter continues to proceed, the Board will order Workers’ Compensation Officer Cohen to schedule a prehearing conference to discuss the scheduling and appropriate specialties for the AS 23.30.110(g) evaluation.

The Board notes, in conclusion, that at hearing the employer requested that the employee’s various affidavits of readiness for hearing be rendered inoperative due to the employee’s lack of cooperation with discovery.  However, the Board finds that this issue was not noticed for hearing and was therefore not properly before the Board;  therefore, it declines to address it.


ORDER
1.
The Board affirms the Board Designee’s order for the employee to participate in one deposition   with the employer’s workers’ compensation insurance carriers.

2. The Board affirms the Board Designee’s order for the employee to sign the disputed medical records release.

3. The Board orders an examination pursuant to AS 23.30.110(g), and remands this matter to Board Designee Cohen to set a prehearing conference to discuss the appropriate specialty for and scheduling of the evaluation.


Dated at Anchorage, Alaska this 22nd day of March, 2005.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Krista M. Schwarting, Designated Chair







______________________________                                






Royce Rock, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHRISTOPHER J. ERPELDING employee/applicant v. R & M CONSULTANTS, INC., employer;  SEABRIGHT INSURANCE CO.;  KEMPER CASUALTY INSURANCE CO.;  NORTH AMERICAN SPECIALTY INS. CO.;  WAUSAU UNDERWRITERS INS.;  EMPLOYERS INS. CO. OF WAUSAU, insurers/ defendants; Case Nos. 200422861, 200415494, 200411348, 200226213, 200128492, 200324571, 200226063, 200226221, 200324626, 200226222, 200128497; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of March, 2005.

                             



_________________________________

                           




Shirley A. DeBose, Clerk
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