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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               
Juneau, Alaska 99802-5512

	ROSE  GEISERT, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

TATONDUK OUTFITTERS, LTD,

                                                  Employer,

                                                   and 

AIG CLAIM SERVICES, INC.,

                                                  Adjuster,

                                                            Defendants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200301372
        AWCB Decision No.  05-0086

         Filed with AWCB Anchorage, Alaska

         on March 23, 2005


On March 3, 2005, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for medical and transportation benefits, temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits and vocational rehabilitation benefits.  The employee appeared pro se.  Attorney Colby Smith represented the employer and its workers’ compensation insurance adjuster (“employer”).  The Board closed the record at the conclusion of the hearing.


ISSUES
1. Is the employee entitled to further TTD benefits, pursuant to AS 23.30.185? 

2. Is the employee entitled to further medical and related transportation expenses, pursuant to AS 23.30.095?

3. Is the employee entitled to PPI benefits, pursuant to AS 23.30.190?

4. Is the employee entitled to reemployment benefits, pursuant to AS 23.30.041(k)?


SUMMARY OF THE EVIDENCE
The employee, while working for the employer as a customer service agent, experienced a work injury on February 13, 2003.  She reported that while doing manual work for the employer, including filing, answering phones, taking messages, and doing projects on the computer, she injured her hands.
  At the time the employee filed her report, she had been working for the employer for approximately two years.
  The employer initially accepted the compensability of the injury and paid benefits.

Prior to the reported injury, the employee underwent an evaluation with Talita Ikahihifo, M.D., who noted that the employee complained of numbness and tingling in the middle three fingers on the right hand and the middle two fingers on the left hand.  Dr. Ikahihifo opined that the employee had bilateral carpal tunnel syndrome, and prescribed wrist splints.

On February 11, 2003, J. Michael James, M.D., evaluated the employee’s bilateral hand condition.  He performed electrodiagnostic testing, which demonstrated that the employee had “laterally severe left carpal tunnel syndrome” and right carpal tunnel syndrome.
  He recommended that the employee undergo carpal tunnel decompression surgery, and referred her to John Troxel, M.D., for a surgical evaluation.
  He also opined that he “believe[d] the carpal tunnel syndrome is a consequence of her work.”

On March 13, 2003, Leslie Dean, M.D., evaluated the employee.  She concurred with Dr. James’ assessment of bilateral carpal tunnel syndrome, and recommended that the employee undergo bilateral carpal tunnel release surgery.
  The employee underwent left carpal tunnel release surgery on May 6, 2003.

Following surgery, the employee began physical therapy for her hands and wrists.  On June 16, 2003, Dr. Dean re-evaluated the employee and diagnosed the employee with left index and right ring trigger finger.
  Dr. Dean recommended that the employee seek follow-up treatment regarding her trigger finger symptoms.

On July 28, 2003, Dr. Dean re-evaluated the employee and noted that she had “positive mild triggering” in her left index finger.
  Dr. Dean further noted that the employee also had a symptomatic left trigger thumb.  She discussed the possibility of steroid injections for these symptoms with the employee, which the employee declined for a second time.
  Finally, Dr. Dean recommended that the employee proceed with right carpal tunnel release surgery, left trigger thumb release surgery, and right ringer trigger finger release surgery when she finished healing from her left carpal tunnel surgery.

On September 9, 2003, the employee underwent left trigger thumb release surgery.
  Two months later, the employee underwent right carpal tunnel release and right ring trigger finger release surgeries.
  

The employee returned to Dr. Dean on January 5, 2004.  Dr. Dean noted that the employee “ha[d] not been doing well from her carpal tunnel and trigger finger releases on the right side.  The patient reports she cannot return to work..”
  The employee also complained of a left index trigger finger, for which Dr. Dean declined to provide surgical treatment until she was “able to use the right hand in a more normal fashion.”

Dr. Dean referred the employee for a work hardening evaluation, which the employee underwent on January 13, 2004.  Occupational Therapist John DeCarlo recommended a six-week work hardening program, at the end of which he predicted that the employee would be able to return to a light- to medium-duty position.

The employee underwent an employer’s independent medical evaluation (“EIME”) on January 30, 2004 with Morris Button, M.D.  Dr. Button opined that the employee’s bilateral carpal tunnel syndrome, as well as her subsequent development of multiple trigger digits, were unrelated to her work for the employer.
  He further opined that he would have expected the employee’s conditions to improve after she stopped working for the employer in March 2003.
  Finally, Dr. Button opined that he did not believe that the employee’s conditions had been medically unstable at any time since February 13, 2003, insofar as their work-relatedness was concerned.

On August 30, 2004, the employee underwent a second independent medical evaluation (“SIME”) with Phillip Haeck, M.D., a hand surgeon.  Dr. Haeck opined that while the employee’s work activities may have caused her carpal tunnel syndrome, he “could find nothing related to that activity which would have developed the trigger digit.”
  He further opined that insofar as the employee’s work activities were concerned, the only reasonable and necessary treatment was the surgeries for carpal tunnel syndrome.
  With respect to medical stability, he concluded that the employee’s work-related carpal tunnel conditions were medically stable by January 30, 2004.  Finally, Dr. Haeck performed a PPI evaluation and concluded that, because the employee’s carpal tunnel conditions were fixed and stable without ongoing objective findings, the conditions did not warrant a PPI rating.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Where employment causes an injury or aggravates, accelerates or combines with a pre-existing condition to cause a disability, the injury is compensable and the employee is entitled to compensation and benefits.
  For an injury to be compensable, the employment must be a substantial factor in bringing about the disability.

The Alaska Workers’ Compensation Act (“the Act”) affords an injured worker the presumption that the benefits sought are compensable.
  However, the evidence needed to raise the presumption of compensability varies depending on the type of claim.  In cases with highly complicated medical issues, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment,
 or between a work-related injury and the existence of the disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work-related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.

1. TTD Benefits

The employer paid TTD benefits from May 6, 2003 through October 19, 2003, and again from November 18, 2003 through February 8, 2004.
  On February 17, 2004, the employer controverted further TTD benefits based on Dr. Button’s EIME Report.
  The employee subsequently filed a workers’ compensation claim (“WCC”), requesting TTD benefits from February 3, 2004 through the date of medical stability.

Applying the presumption analysis set forth above, the Board does not weigh the credibility of the testimony during the first stage of the analysis and reviews the evidence in isolation.
  The Board finds that Dr. Dean’s reports, in which Dr. Dean kept delaying the employee’s release to return to work, are sufficient to establish the preliminary link in the employee’s claim for additional TTD benefits.

As the employee has attached the presumption of compensability, the burden then shifts to the employer to rebut this presumption with substantial evidence.  “Substantial evidence” is defined as the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board examines the employer’s evidence in isolation to determine whether it has 1) produced substantial evidence that provides an alternative explanation that, if accepted, would exclude work-related factors as a substantial cause of the disability or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.

In its brief and at hearing, the employer presented evidence that both its EIME physician, Dr. Button, and the SIME physician, Dr. Haeck, had found the employee’s condition medically stable no later than January 30, 2004.  While Dr. Button found that the employee had no work-related conditions and thus those conditions were never medically unstable, Dr. Haeck found that the employee’s bilateral carpal tunnel conditions were work-related.  Nevertheless, Dr. Haeck opined that the carpal tunnel conditions were medically stable by January 30, 2004.

The Board finds that the EIME and SIME reports provide substantial evidence to rebut the presumption of compensability.  The Board further finds that the employer’s evidence, in isolation and if accepted, would directly eliminate any reasonable possibility that the employment was a factor in the employee’s disability, if any, after January 30, 2004.

Based on this evidence, the Board finds that the employer has rebutted the presumption of compensability with respect to the employee’s claim for additional TTD benefits, as the employer has proven that the employment was not a substantial factor in the employee’s disability after January 30, 2004.  Therefore, the employee must prove her claim for additional TTD benefits by a preponderance of the evidence.
  It is not necessary that work be the sole legal cause of the disability.  Rather, the Alaska  Supreme Court has held that the Board should find liability “whenever employment is established as a causal factor in the disability.”

Under AS 23.30.185, an employee may receive TTD benefits only up to the date of medical stability.  AS 23.30.395(21) defines medical stability as

the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days;  this presump​tion may be rebutted by clear and convincing evidence . . . .

The Board finds that its SIME physician, Dr. Haeck, believed that the employee’s carpal tunnel conditions were work-related and medically stable by January 30, 2004.  While Dr. Button believes that the employee did not sustain any injuries as a result of her employment, and thus never had a medically unstable work condition, the Board notes that the majority of the evidence, including the opinions of Drs. Dean and James, demonstrates that the employee did experience at least work-related bilateral carpal tunnel syndrome.

The Board gives less weight to the opinion of Dr. Button, who opined that he believed the timing of the employee’s development of carpal tunnel syndrome was coincidental.  Specifically, the Board is not persuaded by Dr. Button’s possible alternative explanations for the employee’s development of bilateral carpal tunnel syndrome.

The Board grants significant weight to the opinion of Dr. Haeck, whose opinion regarding the work-relatedness of the employee’s bilateral carpal tunnel syndrome condition accords with those of the employee’s treating physicians, Drs. James and Dean.  In particular, the Board grants significant weight to Dr. Haeck’s conclusion that the employee’s only work-related conditions were medically stable by January 30, 2004.

As the employee’s work-related medical conditions were medically stable by January 30, 2004, and the employer paid TTD benefits through February 8, 2004, the Board concludes that the employee is not due further TTD benefits.

2. Medical and Transportation Benefits
The employee has requested ongoing medical and related transportation benefits.  However, Dr. Dean has not indicated that the employee requires further medical benefits beyond the work hardening program, which the employee completed in mid-February 2004.

Neither the EIME physician, Dr. Button, nor the SIME physician, Dr. Haeck, believe that the employee requires further medical treatment for her bilateral carpal tunnel condition, which the Board finds to be the only compensable injury in this matter.

As no physician has opined as to the need for ongoing medical treatment as the result of the employee’s bilateral carpal tunnel condition, the Board finds that the employee has not attached the presumption of compensability for ongoing medical and related transportation benefits.  

3. PPI Benefits
Despite Dr. Dean’s assertion that she would refer the employee for a PPI rating, the Board finds that no such rating evaluation was performed.  However, the Board finds that both the EIME physician, Dr. Button, and the SIME physician, Dr. Haeck, agreed that no permanent partial impairment rating was warranted in this matter.

Specifically, the Board is persuaded by the opinion of Dr. Haeck that, while the employee’s bilateral carpal tunnel condition was work-related, the employee has recovered well from her surgeries and has no objective signs of impairment.
  Dr. Haeck found that the employee had a “normal physical examination,” and therefore her condition did not warrant a PPI rating.

As no physician has found that the employee has a permanent impairment rating, the Board finds that the employee has failed to attach the presumption of compensability for these benefits.  Therefore, the Board concludes that the employee is not entitled to PPI benefits.

4. Reemployment Benefits
The employee requested a reemployment benefits eligibility evaluation in her WCC.
 On April 22, 2004, Workers’ Compensation Technician Fannie Stoll wrote to the employee, explaining that the employee’s request for an eligibility evaluation was late, and that the Board could not act on the request for an eligibility evaluation because the employer had controverted the claim.
  

The Board finds that, pursuant to AS 23.30.041, an employee is ineligible for reemployment benefits if “at the time of medical stability no permanent impairment is identified or expected.”
  As noted above, the Board finds that the employee has not received a permanent partial impairment rating from either the EIME or SIME physician, and that Dr. Dean has deferred issues regarding PPI to another physician.  Both the EIME and SIME physicians have agreed that the employee’s work-related conditions have reached medical stability.  As no physician identified or predicted that the employee would have a permanent partial impairment by the time of medical stability, the Board finds that the employee has failed to attach the presumption of compensability for reemployment benefits.  Therefore, the Board concludes that the employee is not entitled to reemployment benefits.


ORDER
1. The employee is not entitled to further TTD benefits.

2. The employee is not entitled to ongoing medical and related transportation benefits.

3. The employee is not entitled to PPI benefits.

4. The employee is not entitled to reemployment benefits.


Dated at Anchorage, Alaska this 23rd day of March, 2005.
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Krista M. Schwarting, Designated Chair
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Dave Kester, Member
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Andrew Piekarski, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of ROSE GEISERT, employee/applicant v. TATONDUK OUTFITTERS, LTD., employer;  AIG CLAIM SERVICES, INC., adjuster/defendants;  Case No. 200301372;  dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 23, 2005.
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Shirley A. DeBose, Clerk

�








� See Report of Injury, dated 3/14/03.


� See Employer’s Hearing Brief, at 2.


� See Dr. Ikahihifo Chart Note, dated 10/4/02.  Dr. Ikahihifo also diagnosed the employee with a number of other conditions, which are not relevant to this claim.  See id.


� Dr. James Chart Note, dated 2/11/03.


� See id.


� Id.


� See Dr. Dean Chart Note, dated 3/13/03.


� See Providence Alaska Medical Center Procedure Report, dated 5/6/03.


� See Dr. Dean Chart Note, dated 6/16/03.


� See id.


� See Dr. Dean Chart Note, dated 7/28/03.


� See id.


� See id.


� See Providence Alaska Medical Center Operative Procedure Note, dated 9/9/03.


� See Providence Alaska Medical Center Operative Procedure Note, dated 11/18/03.


� Dr. Dean Chart Note, dated 1/5/04.


� Id.


� See Work Hardening Evaluation, dated 1/13/04, at 4.


� See EIME Report, dated 1/30/04, at 10-11.


� See id. at 11.


� See id. at 12.


� SIME Report at 5.


� See id. at 6.


� See id. 


� Thornton v. Alaska Workers’ Compensation Bd., 411 P.2d 209, 210 (Alaska 1966).


� United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


� AS 23.30.120(a);  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Burgess Constr. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Smallwood, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


� Louisiana Pac. Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id. (quoting Smallwood, 623 P.2d at 316).


� Veco, 693 P.2d at 869.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� See Employer’s Hearing Brief at 2.


� See Controversion, dated 2/17/04.


� See Workers’ Compensation Claim, dated 2/13/04.


� DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000).


� Miller v. ITT Arctic Srvs., 577 P.2d 1044 (Alaska 1978).


� See Meek., 914 P.2d at 1280.


� Doyon Universal Srvs. v. Allen, 999 P.2d 764, 770 (Alaska 2000) (citing Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98) (Alaska 1979) (emphasis in original).


� See SIME Report at 6.


� Id.


� See WCC, dated 2/13/04.


� See Letter from Fannie Stoll to Rose Geisert, dated 4/22/04.


� AS 23.30.041(f)(3).





10

