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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RAYMOND H. CLAVIN, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

NORTON SOUND HEALTH CORPORATION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200027115
        AWCB Decision No.  05-0094

         Filed with AWCB Fairbanks, Alaska

         on April 1, 2004


We heard the employer’s Petition to Dismiss the employee’s claim for permanent total disability (“PTD”) benefits on March 24, 2005, in Fairbanks, Alaska.  Attorney Theresa Hennemann represented the employer and its insurer (“employer”).  Attorney Michael Patterson represented the employee.  We closed the record at the conclusion of the hearing on March 24, 2005.

ISSUE

Is the employee’s claim to PTD benefits barred under the statute of limitation at AS 23.30.105(a)?


SUMMARY OF THE EVIDENCE
The medical records in the documentary file in this case are extensive.  In this decision we recite only those significant records relevant to the specific dispute being addressed under AS 2.30105(a).

The employee slipped on the ice and fell on his back on December 19, 2000, while working as a psychologist for the employer in Nome, Alaska.
  He reported to the employer’s clinic, where Michael Peterson, M.D., recorded the employee was suffering sternal pain and his right eye was slightly protruding, but he was not sure if he struck his head in the fall.
  Dr. Peterson diagnosed sternal contusion, ordered X-rays and thyroid level testing, and provided conservative care.
  The employee took some time off work following the fall.
  The employee repeatedly followed up at the clinic.  On January 17, 2001, Charles Jaworski, O.D., noted trauma to the right eye, and referred the employee for a CT scan.
  On January 26, 2001, Lyle McLung, M.D., reported the employee had been having headaches since the slip and fall in December 2000.
  On January 29, 2001, Laura Lanier, M.D., diagnosed migraine headaches and prescribed Imitrex.
   On February 7, 2001, Michael Swenson, M.D., noted the employee struck the back of his head in his work accident, and had been suffering frequent migraine headaches since his fall on the ice.
  The employee underwent numerous medical consultations and continued to receive conservative care.  The employer accepted the compensability of the employee’s injury and provided medical benefits, and provided temporary total disability (“TTD”) benefits from December 22, 2000 through March 5, 2001.
  

Neurologist Lynne Bell, M.D., performed an employer’s medical examination
 of the employee on April 27, 2001.  In her report, Dr. Bell indicated the employee suffered a resolved contusion to his sternum, and idiopathic migraine headaches, unrelated to his work injury.
  Based on Dr. Bell’s report, the employer filed a Controversion Notice on May 3, 2001, denying benefits thereafter.

The employee filed a Workers’ Compensation Claim on May 11, 2001, claiming TTD benefits from April 23, 2001 and continuing, temporary partial disability (“TPD”) benefits from April 23, 2001 and continuing, permanent partial impairment (“PPI”) benefits, medical benefits, transportation costs, reemployment benefits, an SIME, attorney fees, and legal costs.
  In response to the employee’s claim, the employer filed a Controversion Notices on June 20, 2001
  and June 29, 2001,
 again denying all benefits.  On June 25, 2001, the employer filed an Answer, denying all benefits claimed.
  The employee moved several times, and continued to seek medical attention.

At the direction of our Designee, Sandra Stuller, Psychologist Philip Morse, Ph.D., examined the employee on May 28, 2004.  In his SIME report, Dr. Morse indicated he believed the records showed the employee suffered a Persistent Post-Concussive Syndrome from his work injury, which resulted in the onset and persistence of significant cluster headaches and migraine headaches.
  Dr. Morse also identified cognitive difficulties in the employee, affecting his attention and memory and affecting his attempts to return to work.
  Dr. Morse believed these cognitive difficulties were probably related to his injury.
  Dr. Morse also diagnosed Attention Deficit Disorder and benign essential tremor, which he felt were not related to the work injury.
  He did not believe the employee could return to work as a psychologist in his present condition,
 and he recommended the employee continue treatment for the disabling headaches.
  He felt the employee’s neuropsychological functioning was medically stable.
   

The employee filed an Affidavit of Readiness for Hearing on June 5, 2003.  In a prehearing conference on July 28, 2004, the employee’s claim against the employee was set for a hearing on December 9, 2004.
  

The employee filed another Workers’ Compensation Claim form on November 19, 2004, indicating under the “Reason for Filing” section that he was “amending his previous claim to add permanent total disability benefits.”
  Under the “Claim is Made For” section, he listed PTD benefits from December 2002 and continuing, and attorney fees and legal costs.
  In a prehearing conference on December 14, 2004, the employer raised the issue of the employee’s November 18, 2004 PTD claim being barred under AS 23.30.105(a), petitioning to dismiss that claim.
  The employer’s petition to dismiss was set for hearing on March 24, 2005, and the employee’s claims against the employer were re-set for a hearing on May 5, 2005.
  The employer filed a formal Petition to Dismiss the employee’s PTD claim under AS 23.30.105(a), along with a supporting memorandum, on March 10, 2005.
  

In the hearing on March 24, 2005, the parties stipulated the employee attempted to return to work, unsuccessfully, for one day in December 2002 at L.L. Bean’s store in Maine.  They stipulated the employee was referred to the State of Maine’s vocational rehabilitation agency, following his treatment at the Bayside Neuro-Rehabilitation Services from March 19, 2003, through September 11, 2003.  They also stipulated the employee applied for Social Security disability insurance in March 2003; and the Social Security Administration determined he was disabled as of September 1, 2001, and entitled to Social Security disability benefits retroactive to March 1, 2002. 

In the hearing, and in his brief, the employee argued he was attempting to return to work in December 2002 when he began a position at L.L. Bean, and when he attempted vocational rehabilitation through September 2003.  Because he was unable to return to employment, the possibility of permanent total disability raised itself.  He argued he filed his claim for potential PTD benefits within two years of those events, timely under AS 23.30.105(a).

The employee also asserted the Alaska Rules of Civil Procedure (“ARCP”) give guidance to our proceedings, and ARCP 15 provides that amendment to pleadings should be liberally permitted.  He argued that his claim for PTD benefits should be allowed to amend his original claim, adding that issue. 

In the hearing on March 24, 2005, and in its memorandum, the employer argued AS 23.30.105 has two parts that can independently trigger the running of the statute of limitations, and that the employee’s knowledge concerning his disability only addresses one part of the subsection, and is irrelevant to the other.  It asserted the employer had been voluntarily paying benefits until its Controversion Notice on May 3, 2001.  The employee then waited three years and eight months after the last payment of benefits before filing his claim for PTD benefits.  Therefore, it argued, the employee’s PTD claim must be  dismissed under the plain wording of the statute.  

The employer also argued that if the employee’s PTD claim is deemed to relate back to his initial claim for benefits, then the final Prehearing Conference Summary controls the issues to be heard.  It asserted issues of the second claim (PTD benefits and attorney fees) completely supplant the all the benefits requested in his original claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.105(a) provides, in part:


The right to compensation for dis​ability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement..., except that if payment of compen​sation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23,30,180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disabili​ty, the injured employee has full right to claim as shall be deter​mined by the board, time limitations notwithstanding.

We interpret AS 23.30.105(a) to be a procedural statute of limitations.
  Procedural statutes apply retrospectively to ongoing claims for injuries that occurred prior to the date of the statutory enactment.
    We will apply the current version of AS 23.30.105(a),
 as quoted above. 
  

Our regulations provide for commencing proceedings "by filing a written claim or petition."
  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
  AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form.  Accordingly, we find that the employee filed claims for purposes of §105(a) when he filed Workers’ Compensation Claim forms on May 11, 2001 and November 19, 2004.  

In Larson's Worker's Compensation Law, professor Larson discusses the issues to be con​sidered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run:

The time period for notice of claim does not begin to run until the claimant, as a reason​able person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease.
 

In Morrison-Knudsen Co. v. Vereen,
 the Alaska Supreme Court found the purpose of this statute of limitations is to insure that employers have reasonable, timely the opportunity to investigate and defend against claims.
  We first note that the NSB has been aware of and able to investigate the employee's injury, medical condition, treatment, and claims for many years.  As a practical matter, we find this addresses the purposes of AS 23.30.105(a).
  

In Collins v. Arctic Builders,
 the Alaska Supreme Court found an employee must have “chargeable knowledge”
 of the "nature of his disability"
 to start the running of the two year period under AS 23.30.105(a).  In Egemo v. Egemo Construction Co.,
 the Court held that the statute of limitations at AS 23.30.105(a) started running only if the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) must actually be disabled from work.
  The Court also held that a claim is not “ripe,” requiring filing under AS 23.30.105(a) until the work injury causes wage loss.
  It is the “inability to earn wages because of a work-related injury” that triggers the running of AS 23.30.105(a).
  Additionally, in Leslie Cutting Inc. v. Bateman,
 the Alaska Supreme Court clarified that when an injured worker believed a condition was controlled by medication, the statute of limitations at AS 23.30.105(a) started running only when the worker discovered that the treatment no longer controlled the disability;
 “the mere awareness of the disability’s full physical effects is not sufficient” to trigger the statute.

Based on our review of the record, we find the employer was aware of the employee’s work injury from the time of his December 19, 2000 slip and fall.  We also find that the employer was aware of the possible liability from his continuing headache and attention problems, no later than the date of the filing of his claim on May 11, 2001.  We find the employer has had ample, timely opportunity to investigate and defend against any possible claims by the employee related to his injury or symptoms.  

Additionally, if it should be eventually determined that the employee is permanently totally disabled, based on the preponderance of the evidence available in the record we find the employee did not have substantial evidence to know of, or claim, permanent total vocational disability until his return-to-work and vocational rehabilitation efforts failed in September 2003.
  In accord with the Court’s ruling in Collins v. Arctic Builders
 and Leslie Cutting Inc. v. Bateman,
 we find the employee did not have chargeable knowledge of the permanent nature of his economic disability until that point in time.  We find the employee’s claim for PTD benefits was filed November 19, 2004, well within the two-year time limit of AS 23.30.105(a).  We conclude AS 23.30.105(a) does not bar the employee’s claim for PTD benefits.

8 AAC 45.050(e) provides: “A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the . . . occurrence set out or attempted to be set out in the original pleading, the amendment dates back to the date of the original pleading.”  In the instant case, the employee’s November 19, 2004 pleading specifically indicated he was “amending his previous claim to add permanent total disability benefits.”
  Accordingly, we conclude the employee’s present claims include those benefits claimed on May 11, 2001,
 in addition to those benefits claimed on November 19, 2004.   

ORDER

The employer’s Petition to Dismiss the employee’s claim for PTD benefits, under AS 23.30.105(a), is denied.  


Dated at Fairbanks, Alaska this 1st day of April, 2005.
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William Walters,  Designated Chairman
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Chris N. Johansen, Member
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John Giuchici, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RAYMOND H. CLAVIN employee / respondent; v. NORTON SOUND HEALTH CORPORATION, employer; ALASKA NATIONAL INSURANCE CO., insurers / petitioners; Case No. 200027115; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 1st, 2005.
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