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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ALFRED R. SAMPERT, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

DOKOOZIAN & ASSOCIATES, INC.,

                                                  Employer,

                                                   and 

AK NATIONAL INS. CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	         INTERLOCUTORY 

         DECISION AND ORDER

        AWCB Case No.  200321319
        AWCB Decision No.  05-0095

         Filed with AWCB Anchorage, Alaska

         on April  6, 2005


The Alaska Workers' Compensation Board ("Board") heard the employer’s Petition for Review by Board of Decision by Reemployment Benefits Administrator (“RBA”) on March 2, 2005, at Anchorage, Alaska.  Attorney Michael J. Patterson, Esq., represented the employee.  Attorney Randall Weddle, Esq., represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing.


ISSUES
1. Does the Board have jurisdiction to review, for abuse of discretion, the reemployment benefit administrator’s (“RBA”) assignment of reemployment specialist under AS 23.30.041(g)?

2. Did the RBA abuse his discretion in his application of 8 AAC 45.430(1)?

3. Did the RBA abuse his discretion when he concluded that the employer had no right of refusal under AS 23.30.041(g) as applied to this situation?


SUMMARY OF THE EVIDENCE
The parties came before the Board and presented oral argument on issues limited to actions of the RBA.  Accordingly, the facts recited herein are limited to those necessary to determine the issues argued before the Board.  

The employee was injured in the course and scope of his employment when stairs gave way and collapsed underneath him.  The employee resides in Kenai, Alaska. The employer accepted compensability of the claim.  It was determined that the employee was eligible for reemployment benefits.
  As required by AS 23.30.041(g), the employee timely selected rehabilitation specialist, Jeffrey D. Allen, M.Ed., CRC., to complete a reemployment benefits plan.  Mr. Allen was located in Anchorage, Alaska.  The employer accepted the employee’s selection of Mr. Allen. 

By letter dated November 22, 2004 Mr. Allen informed the RBA that he had obtained other employment and was unable to complete his present caseload, including the employee’s reemployment plan.  Mr. Allen described the status of the employee case as “planning has hardy [sic] begun.”  In response the RBA assigned reemployment specialist Marjorie Linder. “The previous Rehabilitation Specialist has asked us to reassign this case, so this file is being assigned to you, on a rotating basis, for plan completion.”
  Ms. Linder, like Mr. Allen, resides in Anchorage.

On December 6, 2004,
 the employer objected to Ms. Linder by filing its Refusal of Rehabilitation Specialist, pursuant to AS 23.30.041(g). On December 10, 2004, the RBA responded:

. . . In my opinion, your right of refusal under AS 23.30.041(g) does not apply in this matter because the assignment in this case was done pursuant to 8 AAC 45.542, Change of Rehabilitation Specialist.

. . . 
In this matter, employee was found eligible for reemployment benefits on 10/15/04.  On 11/04/04 our office received notice employee selected Jeff Allen, rehabilitation specialist.  Then on 11/29/04 our office received notification from Jeff Allen declining the assignment because he was no longer available.  Per 8 AAC 45.542 and 8 AAC 45.430 employee was assigned the next available specialist on the list.  

The employer’s right of refusal of 12/3/04 was not exercised in a timely manner under AS 23.30.041(g).  Pursuant to 8 AAC 45.535. . .(b) the employer failed to exercise their right of refusal in 10 days of notification the employee selected a rehabilitation specialist.  On 11/04/04 our office received employee’s selection of Jeff Allen and employee most likely notified employer on about that same date. 

For this reason, I believe that per 8 AAC 45.542 and 8 AAC 45.430 our office assigned the next available specialist and therefore this assignment should stay with Marjorie Linder.  If the employer does not agree with my decision they may file an appeal within 10 days of this letter requesting Board review per AS 23.30.110.

On December 15, 2004, the employer filed its petition for review of the RBA’s December 10, 2004 letter.  The employer alleged the RBA abused his discretion by failing to select a replacement for Mr. Allen in accordance with the terms of 8 AAC 45.430(1) and by concluding that the employer had no right of refusal under AS 23.30.041(g).

We take administrative notice that Anchorage and Kenai are in separate senate districts.  We take administrative notice that there is a reemployment speicalist on our list in Homer.  We take administrative notice that Homer and Kenai are in the same senate district.  We take administrative notice that by road miles, Homer is closer in proximity and by air miles, Anchorage is closer in proximity to the employee.

Argument of the Employer

The employer reasons that the RBA made a mistake of law when he selected Ms. Linder.  The employer argues that when the RBA assigned Ms. Linder under 8 AAC 45.542, he was required to do so in accordance with 8 AAC 45.430. 

8 AAC 45.430 requires the RBA assign the first reemployment specialist on the list in the employee’s senate district.  If there is no reemployment specialist or if the exercises of refusal under AS 23.30.041(g) eliminate all the reemployment specialists on the list for that senate district, the RBA will assign a specialist from another senate district based on the specialists proximity to the employee, and not placement on the list.  The employer argues that the RBA failed to determine whether or not there was an available reemployment specialist in the employee’s senate district before looking elsewhere.  

The employer also reasoned that the RBA made a mistake of law when he determined the employer had no right of refusal under AS 23.30.041(g) when the RBA assigns a reemployment specialist under 8 AAC 45.542.  The employer cites to Fields v. Doyon Drilling,
 in support of its position that the Board has authority to review an RBA decision under AS 23.30.041(g). 
Argument of the Employee
The employee asserts that the employer is trying to expand its rights under AS 23.30.041.  The employee argues that an employer’s right to challenge the RBA’s decisions under AS 23.30.041 are restricted to four instances: an eligibility determination, the approval of a plan, the employee’s cooperation or lack there of with the plan, and a finding of unusual and extenuating circumstances. The employer has no right to challenge the RBA’s selection of a reemployment specialist under AS 23.30.041(g) or 8 AAC 45.542(a). In support, the employer cites to Justus v. Alaska Pulp Corp.
 

Alternatively, the employee argues that since the language of AS 23.30.041(g) provides “If the employer disagrees with the employee’s choice….,” the employer’s right of refusal can only be exercised against a selection made by the employee, not the RBA.  Here, the RBA selected a replacement under 8 AAC 45.542(a), therefore, no right of refusal.

Moreover, Mr. Allen resided in Anchorage and the employer did not object.  The employee argues that the employer’s failure to timely object to Mr. Allen, waives the employer’s right to object to Ms. Linder who also resides in Anchorage. 

The employee also argues that by expanding the employer’s rights, the Board would impede the reemployment process and delaying its completion, contrary to the intent of the legislature.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Jurisdiction and Standard of Review
A.  Jurisdiction.

The employee asserts that the Board does not have jurisdiction to review the RBA’s selection of a reemployment specialist under AS 23.30.041(g). We disagree.
 Neither AS 23.30.041(g) or the regulations at issue explicitly discuss the mechanism for parties to challenge the RBA’s actions taken in this matter, however, AS 23.30.041(d) provides a right to request a hearing to review RBA eligibility determinations.  We and the legislature have interpreted the review provision of AS 23.30.041(d) to apply to other aspects of the eligibility process, including the referal to a rehabilitation specialist under AS 23.30.041(g).
 

In accord with AS 23.30.041(d), we will uphold the RBA referal decision absent an abuse of discretion.
 As set forth below, an abuse of discretion occurs when there is a misapplication of the law.
  Here, the employer argues the RBA misapplied 8 AAC 45.430(1) and AS 23.30.041(g) under the facts presented.   Accordingly, we will review the employer’s petition to determine whether the RBA abused his discretion.

B.  Standard of Review.

In Sheehan v. University of Alaska,  the Alaska Supreme Court stated, “This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."   An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  The Board has held that misapplication of the law is an abuse of discretion. 
  

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record. 

On appeal to the Superior Court, Board decisions reviewing RBA determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in our review of an RBA determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."    If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

The task of determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.   If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

II. Did the RBA abuse his discretion when he selected a reemployment specialist in Anchorage rather than in the employee’s senate district as required by 8 AAC 45.430(1)?
8 AAC 45.430. Assignment of rehabilitation specialists provides in part

For an injury occurring on or after July 1, 1988, and if required under AS 23.30.041, the administrator shall assign a rehabilitation specialist as follows:

(1) If the employee lives in this state, the first rehabilitation specialist on the list in the employee's senate district shall be assigned. If there is no rehabilitation specialist on the list or if refusals under AS 23.30.041(g) eliminate all the rehabilitation specialists on the list for that senate district, the administrator shall assign a specialist from another senate district. To minimize expenses and delay, the assignment from another senate district must be based on the rehabilitation specialist's proximity to the employee, and not necessarily to placement on the list.. . . 

We find the employee had been found eligible for reemployment benefits and had selected a reemployment speicalist, Mr. Allen, to complete a reemployment plan under AS 23.30.041(g).  Mr. Allen was located in Anchorage.  The employee’s residence is in Kenai and receives his medical treatment in Anchorage.  We take administrative notice that Anchorage and Kenai are in separate senate districts.  We take administrative notice that there is a reemployment specialist in Homer.  We take administrative notice that Homer and Kenai are in the same senate district.  We take administrative notice that by road miles, Homer is closer in proximity and by air miles, Anchorage is closer in proximity to the employee.

We find that when the RBA selected Mr. Allen, he was required to do so in accord with 8 AAC 45.430.   The record does not explain whether or not the RBA contacted a reemployment speicalist in the same senate district as Kenai before assigning Mr. Allen.   However, once assigned, the employer did not object to Mr. Allen. 

We find Mr. Allen was unable to continue as the employee’s reemployment specialist. We find the RBA selected Majorie Linder, an Anchorage based reeemployment specialist to complete the employee’s reemployment plan.  We find the employer objected to Ms. Linder within four days of being notified that the RBA had selected Ms. Linder.  The RBA’s December 10, 2004 explaines that he selected Ms. Linder because she was the “next available specialist on the list.”  8 AAC 45.430(1) requires the RBA assign “the first rehabilitation specialist on the list in the employee's senate district.. . .”  The Board has reviewed the record and finds no evidence that the RBA considered the first specialist on the list in the employee’s senate district.  Therefore, we find the RBA’s actions are not supported by substantial evidence contained in the file.  We conclude the RBA abused is discretion when he assigned the first specialist on the list without consideration of whether the specialist resided within the employee’s senate district.   

However, we find that although technically an abuse of discretion the RBA’s actions are, under the limited circumstances of this case, harmless error.  We make this finding because the employer found Mr. Allen, who like Ms. Linder, was located in Anchorage, acceptable.  The employer’s primary objection to Ms. Linder was that she was located in Anchorage and thus the employer would incur more travel time and expense.  We find that this argument could also be applied to Mr. Allen.  Because the employer did not object to Mr. Allen, we find any prejudice to the employee is minimal when balanced against the desire to encourage early rehabilitation intervention leading to a greater likelihood of the employee’s return to work.  Therefore, we find that although the RBA erred, it was harmless procedural error. This harmless procedural error does not outweigh the public interest in prompt rehabilitation and reemployment.  Accordingly, Ms. Linder shall remain the employee’s reemployment specialist.

III. Did the RBA abuse his discretion when he concluded that the employer had no right of refusal under AS 23.30.041(g) when there is a change of rehabilitation specialist under 8 AAC 45.542?
AS 23.30.041(g) provides:

Within 15 days after the employee receives the administrator's notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan. Failure to give notice required by this subsection constitutes noncooperation under (n) of this section. If the employer disagrees with the employee's choice of rehabilitation specialist to develop the plan and the disagreement cannot be resolved, then the administrator shall assign a rehabilitation specialist. The employer and employee each have one right of refusal of a rehabilitation specialist.

8 AAC 45.535, selection of a rehabilitation specialist, provides:

(a) Within 15 days after receipt of the administrator's notice under 8 AAC 45.530 of the employee's eligibility for benefits, the employee must file with the administrator and serve upon the employer written notice of the rehabilitation specialist selected by the employee.

(b) If the employer objects to the rehabilitation specialist selected by the employee, the employer must file written notice of that objection with the administrator within 10 days after receipt of the written notice of the rehabilitation specialist selected by the employee.

(c) If the employer objects in accordance with (b) of this section to the rehabilitation specialist the employee selected, the administrator shall assign a rehabilitation specialist in accordance with 8 AAC 45.430 and 8 AAC 45.540.

(d) If the employer does not object to the rehabilitation specialist selected by the employee, the administrator will, within 14 days after receipt of the employee's selection form, notify the rehabilitation specialist to begin plan development.

8 AAC 45.540, rehabilitation specialist assignment for reemployment benefits, provides:

If the employer objects in accordance with 8 AAC 45.535(c) to the employee's selection of a rehabilitation specialist, the administrator shall notify the employee and employer by mail of the rehabilitation specialist to be assigned. The following actions may be taken in response:

(1) within 10 days after receiving the administrator's notice, either the employer or the employee may file with the administrator a written notice objecting to the assignment; a copy of the notice must be served upon the other party and the rehabilitation specialist;

(2) if no objection is filed in accordance with (1) of this section, the rehabilitation specialist shall begin formulating a reemployment plan.

8 AAC 45.542, change of rehabilitation specialist provides:


(a) If an employee has selected or been assigned a rehabilitation specialist to develop a plan and, before the plan is formulated, a change of residence by the employee or a change of business address by the rehabilitation specialist places the employee and rehabilitation specialist in different geographical locations, upon written notice that the worker or rehabilitation specialist has relocated, the administrator will decide if another rehabilitation specialist should be assigned to develop a plan.

(b) If, under (a) of this section, the administrator assigns another rehabilitation specialist, the administrator will make the assignment in accordance with 8 AAC 45.430.


We find, on the record before the Board that the RBA did not abuse his discretion when he concluded that a specialist selected under 8 AAC 45.542 may not be “refused” by either the employer or the employee. We find, under 8 AAC 45.542, that the RBA has discretion whether or not to assign a new reemployment specialist when the original reemployment specialist is unable to complete the reemployment plan. Once the RBA determines to assign another reemployment specialist, the RBA must do so in according to the procedure set forth at 8 AAC 45.430.   8 AAC 45.430 does not provide either party with a right of refusal. Therefore, the RBA did not abuse his discretion when he concluded the employer had no right to refuse Ms. Linder under AS 23.30.041(g).  


ORDER
1. The reemployment benefits administrator abused his discretion when he did not follow the selection procedure mandated by 8 AAC 45.430.

2. The abuse of discretion is harmless procedural error.

3. Marjorie Linder shall remain the employee’s reemployment specialist. 

4. Under the facts presented, the RBA did not abuse his discretion when he concluded that the employer had no right of refusal under AS 23.30.041(g).

5. The employer’s Petition is denied.









Dated at Anchorage, Alaska on April  6, 2005.
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Rebecca Pauli, Designated Chair
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 S. T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALFRED R. SAMPERT employee / applicant; v. DOKOOZIAN & ASSOCIATES, INC., employer; AK NATIONAL INS. CO., insurer / defendants; Case No. 200321319; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 6, 2005.
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� 10/15/04 RBA Letter.


� 11/29/04 RBA Letter.


� Pleading is dated 12/3/04.


� 12/10/04 RBA Letter.


� AWCB Decision No. 94-0152 (June 24, 1994).


� AWCB Decision No. 97-0003 (January 6, 1997).


� We find the employer’s reliance on Fields misplaced.  Similarly, we are of the opinion that Justus, relied upon by the employee is not controlling.  Both Fields and Justus, addressed issues regarding timeliness of selection under AS 23.30.041(g) and timeliness of exercising a right of refusal.  Here, the Board is addressing whether the RBA complied with the requirements of 8 AAC 45.430, whether the RBA abused his discretion in application of the law.


� AS 23.30.041(g) provides in part that the employee’s failure to provide notice of his selection for reemployment specialist as required by AS 23.30.041(g) is subject to the RBA’s finding of cooperation or lack thereof.  This finding is subject to appeal under the abuse of discretion standard.  See also Corneliussen v. Nabors Alaska Drilling, AWCB Decision No. 03-0021 (January 31, 2003),  Snell v. State of Alaska,  AWCB Decision No. 02-0192 (September 20, 2002).


� See, e.g., Corneliussen v. Nabors Alaska Drilling, AWCB Decision No. 03-0021 (January 31, 2003),  Helveston v. Federal Express Corp., AWCB Decision No. 02-0018 (January 1, 2002); Avessuk, AWCB Decision No. 89-0215.


� Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991)


� Id.
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