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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             
Juneau, Alaska 99802-5512

	RACHAEL L. CALDWELL, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

CITY & BOROUGH OF JUNEAU,

                                                  Employer,

                                                           Self-Insured,

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200308790
      AWCB Decision No.  05-0097

       Filed with AWCB Juneau, Alaska 

       on April 6, 2005


On March 8, 2005, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the parties’ proposed compromise and release (“C&R”) agreement.  The employee (“employee”) appeared pro se.  Attorney T.G. Batchelor represented the employer (“employer”).  The record closed at the conclusion of the hearing, and the Board issued an oral order denying the C&R, which it hereby memorializes.


ISSUES
Shall the Board approve the proposed Compromise and Release Agreement, pursuant to AS 23.30.012?


SUMMARY OF THE EVIDENCE
The employee, while working for the employer as a food service technician, alleges that she strained her back while cleaning on her knees and lifting tables on February 8, 2003.
  When the employee submitted her Report of Injury in August 2003, the employer disputed that the injury could have occurred, stating that “I have not allowed her to lift anything large, heavy, or awkward. . . .When she left work on Friday, she exhibited no symptom [sic] of injury, nor did she complain of any injury.”

Prior to the reported February 2003 injury, the employee had pre-existing, chronic low back pain.
  On February 11, 2003, the employee presented to Bartlett Regional Hospital for evaluation, complaining of pain radiating from her low back to her knees after work for the employer.
  Lindy Jones, M.D., prescribed pain medications and instructed the employee to follow up as necessary.  She also ordered an MRI of the lumbar spine, which demonstrated mild posterior disc bulging at the L3-4 and L4-5 levels, with hypertrophic facet arthropathy at L4-5.

Three days later, John Bursell, M.D., evaluated the employee, who complained of “pinching” pain in her back and radiating into her legs.
  The employee also complained of urinary incontinence.  Dr. Bursell therefore recommended that the employee return to the hospital for emergency care.
  The employee returned to the hospital, where she was diagnosed with an exacerbation of her low back pain, with a history of spinal stenosis.  Michael Tobin, M.D., recommended that the employee arrange for a neurosurgical evaluation with Dr. Bursell.
  On March 11, 2003, Dr. Bursell re-evaluated the employee and referred her for a neurosurgical evaluation.

The employee returned to the hospital on April 19, 2003, complaining of ongoing back pain.  Alan McPherson, M.D., evaluated her and opined that the employee’s anxiety disorder was “exacerbating this pain syndrome. . .”
  

Dr. Bursell re-evaluated the employee on June 18, 2003, and noted that she continued to complain of back pain and radicular symptoms, as well as neck pain.  He diagnosed the employee as having cauda equina syndrome and noted that she had not yet followed through with the recommendation of a neurosurgical evaluation.
  In addition, he noted that the employee had been involved in a motor vehicle accident in April 2003.

In September 2003, Dr. Bursell opined that the employee needed a surgical consultation, with consideration of a decompressive laminectomy.  He further opined that “Ms. Caldwell continues to be quite symptomatic with back and leg pain.  I think these are directly related to her work injury in February of 2003.”

The employee continued to seek treatment with Dr. Bursell.  In May 2004, the employee underwent an Employer’s Independent Medical Evaluation (“EIME”) in Seattle, Washington.  The employee was evaluated by a panel consisting of William Stump, M.D., a neurologist, James Green, M.D., an orthopedic surgeon, and Roy Clark, Jr., M.D., a psychiatrist.

Neither Dr. Stump nor Dr. Clark found any diagnoses related to the work incident, and opined that the employee could return to work for the employer in the same capacity.
  They further opined that the employee had not experienced any permanent partial impairment as a result of the work incident, and that the employee’s mental state could be affecting her perceived physical condition.

Subsequent to the EIME, the employee alleged that while she was in Seattle undergoing the evaluation, she was physically assaulted, resulting in serious emotional trauma.
  

The employee and the employer entered into a C&R in January 2005, in which the employee agreed to release the employer from liability from all further benefits, including medical benefits related to both the work incident and any injuries she incurred in Seattle while attending the EIME.  In exchange, the employer agreed to pay the employee the sum of $2,500.00.
  In addition, the employer agreed to pay certain past due medical bills, with payment going directly to the providers.
  The agreement also called for the employee to waive vocational rehabilitation benefits.

By letter dated February 8, 2005, the Board rejected the proposed agreement, in part based on “Potentially unjustified or unexplained waiver of medical benefits.”
  The Board, on its own initiative, requested a C&R hearing, which was held on March 8, 2005.

At hearing, the employee expressed confusion at the terms of the agreement, particularly the waiver of future medical benefits.  She further testified that she did not believe that the agreement was in her best interest.  Finally, the employee testified that she did not fully understand the settlement process, and that she did not want the Board to approve the agreement.

After hearing from the employee and conferring about the matter, the Board issued an oral order again rejecting the C&R due to the employee’s testimony that she did not believe the agreement was in her best interest.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
BOARD APPROVAL OF SETTLEMENT AGREEMENTS
AS 23.30.012 provides the following standard for the Board’s review of settlement agreements:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

8 AAC 45.160(e), provides, in pertinent part, as follows:


Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.... 

AS 23.30.135(a) provides, in pertinent part, as follows:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed the Board to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  In Olsen Logging Co. v. Lawson,
 the Court noted that under AS 23.30.012, approved settlement agreements “have the same legal effect as awards, except that they are more difficult to set aside.”
 The Board has consistently followed the court's instruction, providing close scrutiny of the settlement and waiver of workers' compensation benefits.
 

The Board concludes that at the time it considers a proposed agreed settlement it must have evidence to overcome the presumption that waiver of future medical benefits or lump sum settlements is against the employee's best interest.  Although an employee's belief about whether the settlement is in his or her best interest is not controlling, the Board does consider it as one piece of evidence in reaching its decision.
  Additionally, AS 23.30.135 places an affirmative burden on the Board to determine the rights of the parties.  

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .”  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  This presumption also applies to claims for continuing medical benefits.
   

In combination with the presumption of compensability at AS 23.30.120, 8 AAC 45.160 requires the Board to presume a waiver of medical benefits and reemployment benefits are not in the employee’s best interest.  AS 23.30.012 requires the Board to approve a waiver of permanent benefits for a lump-sum payment only if the record demonstrates the settlement is in the employee’s best interest.  

Based on the record before the Board, including the lack of medical evidence regarding the employee’s condition since the alleged assault in May 2004, the Board finds that it does not have sufficient information to determine whether a waiver of medical and vocational rehabilitation benefits is in the employee’s best interest.  The Board also places significant weight upon the employee’s testimony that she did not understand the settlement process, and that she does not believe the settlement is in her best interest.  Therefore, pursuant to its obligations under 8 AAC 45.160 and AS 23.30.012, the Board will exercise its discretion to again deny the proposed compromise and release agreement.

To ensure that this matter continues to move forward, the Board remands this matter to Workers’ Compensation Officer Bruce Dalrymple to set a prehearing conference.


ORDER
1. The Board denies the proposed compromise and release agreement pursuant to 8 AAC 45.160 and AS 23.30.012.

2. The Board remands this matter to Workers’ Compensation Officer Bruce Dalrymple to set a prehearing conference.


Dated at Juneau, Alaska this 6th day of April, 2005.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Krista M. Schwarting, Designated Chair







______________________________                                






Richard H. Behrends, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RACHAEL L. CALDWELL, employee/applicant v. CITY & BOROUGH OF JUNEAU, employer/self-insured defendant; Case No. 200308790; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 6th day of April, 2005.

                             
_________________________________

                            




Shirley A. DeBose, Clerk
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