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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DEBRA K. TATE, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

KEY BANK NATIONAL ASSOCIATION,

                                                  Employer,

                                                   and 

FEDERAL INS. CO.,

                                                  Insurer,

                                                            Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	         INTERLOCUTORY

         DECISION AND ORDER

        AWCB Case No.  200010732
        AWCB Decision No.  05-0098 

         Filed with AWCB Fairbanks, Alaska

         on April 7, 2005


We heard the employer’s Petition concerning a proposed second independent medical evaluation (SIME) in Fairbanks, Alaska on March 10, 2005.  Peter Stepovich, paralegal assistant to attorney Michael Stepovich, represented the employee.  Attorney Robert Griffin represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing.

ISSUES

1. Should the Board grant the employer's Petition to require that the employee waive her right to coverage of any medical conditions arising from her travel to Anchorage for an SIME, conducted by Larry Levine, M.D.? 
2. Alternatively, should the Board grant the employer's Petition to require that the employee remain in Fairbanks for an SIME, to be conducted by Shawn Hadley, M.D., or Patrick Radecki, M.D.?

SUMMARY OF THE EVIDENCE

The facts of this case are summarized in our July 28, 2003 and April 8, 2004 Interlocutory Decision and Orders
 and are incorporated by reference.  For purposes of placing the issues in context, we will mention some of the events leading to the instant determination concerning conditions under which to conduct a proposed SIME. 

The employee injured her right wrist lifting a bag of quarters while working as a bank teller for the employer in North Pole, Alaska, on May 17, 2000.  The employee developed wrist pains, but continued to work for several days.  The employee’s symptoms persisted, and hand specialist Thomas Trumble, M.D., at the University of Washington Medical Center surgically repaired a triangular fibrocartilage complex tear (“TFCC”) in her wrist on September 28, 2000.
  

The employee’s symptoms persisted, and Dr. Trumble performed follow-up surgeries on May 17, 2001 and August 3, 2001.
 Thereafter, the employee’s pains continued and spread up her arm, across her shoulders, down her back, and bilaterally into her legs.  According to her current treating physician, Lawrence Stinson, M.D., of the Advanced Pain Centers of Alaska, she continues to experience “midthoracic bilateral upper extremity and headache pain.”
 Her past medial records reflect that she has suffered from a myriad of other symptoms as well.
In his January 31, 2005 report, Dr. Stinson stated that travel in cold weather exacerbates the employee’s symptoms. Consequently, he thought her travel to attend an SIME should be minimized, and should be limited to travel to Anchorage. Previously, on December 6, 2004 and January 18, 2005, Dr. Stinson stated his recommendation that the employee attend an SIME only in Fairbanks.

Drawing from the Board’s list of approved SIME physicians, the prehearing officer selected and scheduled an SIME with Anchorage physician Larry Levine, M.D.  Based in part on Dr. Stinson’s December 6, 2004 and January 18, 2005 opinions, the employer asserted the employee should not be allowed to attend an SIME in Anchorage unless it is relieved from the responsibility of covering costs associated with any symptom aggravation arising from the trip. Dr. Levine is not willing to travel to Fairbanks to conduct the SIME. The employee is unwilling to waive her right to coverage during the course of the trip. No other similarly qualified physician is on the list, who conducts SIMEs in Fairbanks.

In the alternative, the employer recommends that an SIME be scheduled with other Anchorage physicians, Shawn Hadley, M.D., or Patrick Radecki, M.D., who have indicated they are willing to hold the evaluation in Fairbanks. The employee objects, contending that neither doctor is on the board’s list of SIME physicians, and both are known to be regularly retained to perform independent medical evaluations on behalf of employers.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides, in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board....

To justify ordering an SIME under AS 23.30.095(k), the medical dispute must be "significant." Lau v. Caterair International, AWCB No. 00-0055 (March 24,2000); Toskey v. Trailer Craft, AWCB No. 97-0130 (June 12, 1997); Brosnan v. Peak Oilfield Service, AWCB No. 00-0158 (July 21, 2000).

Further, according to the Alaska Supreme Court in Brown v. Alaska Worker's Compensation Board, 931 P.2d 421, 423-424 (Alaska, 1997), once an SIME is completed, the Board may use its discretion in deciding whether to adopt the opinion of its SIME physician: 

As we noted previously, the Board appointed the independent medical examiner pursuant to AS 23.30.095(k).  The version of that statute effective in 1994 mandated that; “[i]n the event of a medical dispute . . . [an] independent medical evaluation shall be conducted by a physician or physicians selected by the board” and that “the report of the independent medical examiner shall be furnished to the board.”  However, no part of that statute required the Board to rely upon the independent examiner's report when it resolved the medical dispute. . . .

We conclude that Alaska law does not require the Board to adopt the report of the independent medical examiner.

8 AAC 45.092 implements AS 23.30.095(k). This Board regulation goes to great lengths to ensure that SIMEs are conducted by physicians, who are considered independent, and that the evaluation is conducted in a manner to ensure its independence. 

In the instant case, the parties agree that disputes exist as to causation, course of treatment, functional capacity and ability to enter a reemployment plan. The prehearing officer has selected Dr. Levine from the board’s list to conduct the evaluation, subject to our approval of her plan to send the employee to Anchorage for the evaluation. 

The employee wishes to have the SIME completed by Dr. Levine at the earliest opportunity, but does not wish to waive her right to pursue any claim that might arise during the course of her travel and evaluation. Dr. Stinson agreed she could travel to Anchorage, but said her condition can be aggravated by exposure to cold. 

We take administrative notice that the proposed travel to Anchorage for the SIME will not likely occur before mid-April. As such, we believe the weather conditions should permit travel without exposure to significantly cold temperatures. The employee testified she was able to travel to Anchorage in summer 2004 without difficulties.
Based on our review of the record, we find Dr. Levine was selected in accord with the Alaska Workers' Compensation Act and its associated regulations. We further take administrative notice that Drs. Hadley and Radecki are not included on the Board’s list.

 Based on our review of the entire record in this case, we find no basis to conclude that it would be in the employee’s best interest to require that she waive her right to coverage of any conditions arising from her travel to Anchorage, or that she remain in Fairbanks for an SIME, to be conducted by Drs. Hadley or Radecki. Instead, we find the employee shall be allowed to complete her SIME evaluation in Anchorage with Dr. Levine, without waiver of rights.  Accordingly, we conclude the employer’s petition must be denied.


ORDER
The employer’s petition to require the employee to waive her rights, or to otherwise undergo an SIME in Fairbanks, by either Dr. Hadley or Dr. Radecki, is denied and dismissed. The employee shall travel to Anchorage for an SIME conducted by Dr. Levine at the earliest reasonable opportunity.

Dated at Fairbanks, Alaska this 7th day of April, 2005.







ALASKA WORKERS' COMPENSATION BOARD


________________________________________                                






Fred Brown, 
Designated Chairman







________________________________________                                
             John Giuchici, Member







________________________________________                                
              Chris Johansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DEBRA K. TATE employee / respondent; v. KEY BANK NATIONAL ASSOCIATION, employer; FEDERAL INS CO, insurer / petitioners; Case No. 200010732; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 7th, 2005.
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Victoria J. Zalewski, Admin. Clerk

�








� AWCB Decision No. 03–0200, (August 22, 2003); AWCB Decision No. 04-0076, (April 8, 2004).


� Dr. Trumble medical report September 28, 2000.


� Dr. Trumble medical reports May 17, 2001 and August 3, 2001.


� Dr. Stinson medical report January 31, 2005.
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