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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JACKIE  CHAVARRIA, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

PRINCESS TOURS,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200308326
        AWCB Decision No. 05-0104 

         Filed with AWCB Fairbanks, Alaska

         on April 12, 2005


We heard the parties’ dispute over whether we have jurisdiction to hear the employee’s workers’ compensation claim for surgery,  in Fairbanks, Alaska, on April 7, 2005, on the basis of the briefs of the parties and the written record.  Attorney Paul Eaglin represented the employee.  Attorney Jeffrey Holloway represented the employer and insurer (“employer”).  We closed the record when we met to consider the parties’ arguments, on April 7, 2005.

ISSUES

1.
Did the Board Designee properly set the issue of the jurisdictional dispute to be heard by us?

2.
Do we have jurisdiction to hear the employee’s January 11, 2005 claim for surgery, in light of the employer’s appeal of our decision and order, AWCB Decision No. 04-0290 (December 7, 2004), to the Alaska Superior Court?

 3. 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?


SUMMARY OF THE EVIDENCE
While working as a house person for the employer on May 28, 2003, the employee injured her low back carrying racks of drinking glasses
  On June 2, 2003,  Jean Tsigonis, M.D., diagnosed low back pain with sciatica and thoracic pain, and restricted the employee from work.
   She provided conservative care and released the employee to light duty work on June 26, 2003.
  A magnetic resonance imaging (“MRI”) test of the lumbar spine revealed stenosis and spondylosis at L4-5 and L5-S1, as well as degenerative disc disease.
  On August 7, 2003, Michael Pomeroy, PA-C, working under the direction of Richard Cobden, M.D., performed an orthopedic assessment of the employee, finding a herniated disc or right sided nerve root impingement.
  PA-C Pomeroy prescribed pain medications, muscle relaxants, and a series of epidural injections.
  Nancy Cross, M.D., administered an epidural injection on September 8, 2003 at the Advanced Pain Centers of Alaska.

Anthony Woodward, M.D., evaluated the employee at the employer’s request on August 9, 2003.
  In his report, Dr. Woodward indicated the employee suffered a temporary lumbar strain, which had resolved without permanent partial impairment (“PPI”) within three weeks of the injury, and pre-existing lumbar spondylosis.
  Based on Dr. Woodward's report, the employer issued a Controversion Notice on September 8, 2003, denying all benefits after the date of his examination of the employee.
   

On September 17, 2003, orthopedic surgeon John Joosse, M.D., diagnosed the employee with a work-related aggravation of pre-existing lumbar degenerative disc disease at L4-5, with lower back pain and right leg radicular symptoms.
  Dr. Joosse found the employee’s aggravation not yet medically stable.
  He restricted her from work and prescribed lumbar epidural injections, as well as painkillers and muscle relaxants.
  Dr. Joosse determined that her lumbar strain had resolved to pre-injury status on January 26, 2004, and released her to light duty work.
  

At our request, orthopedic surgeon Thomas Gritzka, M.D., evaluated the employee on February 13, 2004,
 and diagnosed a work related lumbosacral strain and pre-existing degenerative disc disease at L5-S1.
  Dr. Gritzka felt that her work injury was a temporary aggravation of her pre-existing condition, which was medically stable and resolved, as found by Dr. Joosse.  He recommended no additional treatment related to the work injury, and released her to light duty work.

The employee requested Dr. Joosse to perform a PPI rating on April 20, 2004, May 3, 2004, and May 27, 2004.
  On May 27, 2004, Dr. Joosse indicated in a chart note that a PPI rating would be pointless, because the work injury had resolved without impairment.
  On July 8, 2004, Dr. Cobden determined the employee’s work injury aggravated her pre-existing back condition, and rated the employee, under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (AMA Guides)
 with an DRE category II, eight percent whole-person PPI related to her work injury.
  Dr. Dr. Cobden felt the employee could not return to her work, and recommended vocational rehabilitation.
 

The employer deposed Dr. Joosse on November 9, 2004.  In his deposition Dr. Joosse changed his opinion, finding the employee was medically stable and her lumbar strain had resolved before September 2003.
 He testified he now finds her symptoms after August 2003 were more consistent with degenerative disk disease than with a lumbar strain.
  Dr. Joosse testified the employee needed no additional treatments related to her work injury after August 9, 2003.
  He found she had no ratable PPI from her work injury.
  He testified she has a DRE category 2 impairment, a five to eight percent PPI, under the AMA Guides, but believes that impairment is attributable to degenerative disc disease, not to her work injury.

At the hearing on November 18, 2004, the employee testified she had five epidural injections.  She testified she is still suffering from the symptoms of her back injury.  She testified Dr. Joosse continued to treat her through March 2004, and that she is still taking the medications he prescribed for her back, Naprosyn, Flexeril, and Vicodin.  At the hearing on November 18, 2004, the employer argued the employee’s work injury long ago resolved, that she suffers no impairment related to her work injury, and is due no PPI benefits.  It argued the employee is due no additional TTD benefits or medical care.  

In our December 7, 2004 decision and order
 we found, based on the opinion of Dr. Gritzka and the treatment records of Dr. Joosse, that the employee’s disabling lumbar strain was related to her work, and was medically stable as of January 26, 2004.   In the “Order” section of the December 7, 2004 decision, we provided that:

ORDER

1.
The employer shall pay the employee TTD benefits under AS 23.30.185, from September 8, 2003 through January 26, 2004.

2.
The employer shall pay PPI benefits, under AS 23.30.190, based on an eight percent whole-person rating under the AMA Guides. 

3.
The employer shall provide the employee reasonable and necessary medical benefits related to her work injury, under AS 23.30.095(a), as discussed in this decision and order.  The employer shall also reimburse the employee’s medical-related transportation costs under AS 23.30.095(a), 8 AAC 45.082(d), and 8 AAC 45.084.
4.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.

5.
The employer shall pay the employee statutory minimum attorney fees, under AS 23.30.145(a), based on all benefits awarded in this decision.

On December 10, 2004, the employer filed a Notice of Appeal of our December 7, 2004 decision and order to the Alaska Superior Court, Third Judicial District, at the same time filing with the court an Emergency Motion for Stay of Proceedings.  The Honorable Michael Wolverton, granted the employer’s stay request on December 21, 2004,
 and the appeal of our decision and order is pending before the superior court. 

The employee filed a Workers’ Compensation Claim
 on January 11, 2005, claiming medical benefits for back surgery, and claiming transportation costs related to the surgery, TTD benefits during the recovery, a re-evaluation of her PPI rating following the surgery, attorney fees and costs.
  The employer filed an Answer
 on February 1, 2005, denying all the claimed benefits, asserting the employee’s January 11, 2005 claim is void, and asserting that we lack all jurisdiction regarding the employee’s claim because our December 7, 2004 decision is on appeal.  The employee filed an Affidavit of Readiness for Hearing on February 11, 2005; and the employer filed an Affidavit of Opposition on February 18, 2005.

In a prehearing conference on March 8, 2005, the employer objected to any further proceedings by the Board, as the December 7, 2005 decision is on appeal and a stay had been ordered.
  The employee requested a hearing on whether or not the Board has jurisdiction over a new claim filed.
  The employer objected that we could not decide whether or not we have jurisdiction, that it would require a Superior Court decision.
  The Board Designee set the dispute for a hearing on the briefs and written record on April 7, 2005, for us to decide the Board’s jurisdictional boundaries.
 

In it’s brief, the employer argued once the court has taken jurisdiction over an appeal of a final decision and order under AS 23.30.125, we are unable to undertake any further proceedings, citing a number of decisions.  It argued holding another hearing would be an attempt to enforce our prior decision and would be a potential contempt of court.  It also argued the employee is in reality attempting to raise essentially the same issues as in her earlier claim, and the doctrine of res judicata bars her from proceeding. 

In her brief, the employee argued the Board Designee had the authority to set the jurisdictional dispute for hearing, because the authority to determine jurisdiction is a fundamental attribute of any adjudicatory body.  She argued there is no legal basis for the employer’s assertion her January 11, 2005 claim is “void” because our December 7, 2004 decision is on appeal.  She noted that the employer objected to a reference to surgery in our December 7, 2005 decision and order, which resulted in our issuing an errata sheet, removing that reference.
  Consequently, she argued the employer should be estopped from now attempting to argue that benefits for her surgery claim were part of the appealed decision and order.  Because the employer is estopped from arguing the employee’s surgical claim has been decided, she argued she should be free to choose her surgical providers with out the employer’s interference.  She noted that the employer’s asserted that her claim is “void;” and she argued that assertion is baseless, and frivolous and unfair.

The employee filed an Affidavit of Counsel in Support of Attorney’s Fees and a Motion for Attorney Fees
 on March 31, 2005, itemizing 11.3 hours of attorney time expended on the jurisdictional dispute, at $200.00 per hour.  The employee also filed a packet of medical bills and cost documentation, with a Notice of Intent to Rely on March 31, 2005.

On April 6, 2005, the employer filed an Objection to Motion for Attorney Fees, an Objection to Hearing Brief and Notice of Intent to Rely, and a Request for a Prehearing Conference.
  In these documents, the employer asserted the only issue set for hearing in the March 8, 2005 Prehearing Conference Summary was jurisdiction.  It argued the employee was improperly attempting to raise the issues of attorney fees, equitable estoppel, and frivolous and unfair controversion, issues for which the employer received no notice.  It argued the Board Designee should hold a prehearing conference before the April 7, 2005 hearing, and should notify us that the employee was attempting to exceed the scope of the issue noticed for hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

AS 23.30.125(c) provides for the appeal of our decision and order to the Alaska Superior Court.  AS 44.62.560(a) provides, in part:  "Judicial review by the superior court of a final administrative order may be had by filing a notice of appeal in accordance with the applicable rules of court governing appeals in civil matters."  AS 44.62.570(f) provides:  "The court in which proceedings under this section are started may stay the operation of the administrative order or decision until (1) the court enters judgment;  (2) a notice of further appeal from the judgment is filed;  or (3) the time for filing the notice of appeal expires." 

We do not have authority to decide or act in a case contrary to a decision by the Alaska Supreme Court, or the superior courts.
  Because the superior courts lack jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability.
 Once the court has remanded a case to us, the court’s decision is the controlling law of the case.
  However, if the court acts to take jurisdiction of an appeal, we will not interfere with the court's mandate by acting on any issue being considered by the court.
  If the court is addressing an appeal, we cannot permit the parties to attempt to raise issues or arguments before us in an attempt to "take a second bite of the apple" and relitigate our decision and order.
 In certain, defined circumstances, we do have jurisdiction to act on claims which are not related to issues on appeal or review, or on issues remanded to us.
  If parties attempt to raise issues in a case on appeal, we must decide whether the issues are integrally related to those on appeal, or whether the issues can be resolved without interfering with the court’s jurisdiction.
  This inquiry may involve both questions of law and fact.
 

In the instant case, the employee requested a hearing on its January 11, 2005 claims.  In its Answer, the employer asserted that claim is “void.”  In the March 8, 2005 prehearing conference, the employer asserted we have no jurisdiction because the court is addressing the employer’s appeal of our December 7, 2004 decision, and argued the Board Designee should decline to set the jurisdictional dispute before us.  The authority of a Board Designee is delineated in AS 23.30.108 and in our regulation at 8 AAC 45.065.  Although these provisions give the Designee the power and responsibility to decide certain procedural matters in the course of our proceedings, the Designee does not have the authority to resolve substantive issues, or to grant or dismiss claims for benefits under the Alaska Workers’ Compensation Act.  We find the Board Designee could not decide in the prehearing conference whether the employee’s claim is “void” or whether or not we would have jurisdiction.  We conclude the Designee acted in accord with 8 AAC 45.065(a)(1)&(e), when she identified the jurisdictional issue and set it for hearing before us.  

In our December 7, 2005 decision and order, inter alia, we found the employee entitled to ongoing medical benefits under AS 23.30.095(a).  This award of benefits is one of the issues on appeal to the court, and one of the benefits stayed by the court in its December 12, 2004 Order.  We find the employee’s January 11, 2005 claim asks us to award specific medical benefits under AS 23.30.095(a),
 a category of benefits which the Alaska Superior Court has (at least temporarily) stayed, and which is being examined by the court on appeal.  We find no basis on which to act on the employee’s claim at this time, and we decline to attempt to interfere with the court’s review.
  

Nevertheless, the employee’s January 11, 2005 claim is not void and we decline to dismiss it.  As noted above, we will not address this claim until the court renders a decision disposing of the appeal, or remands the issue to us.
  

Additionally, the parties are disputing the employee’s request for attorney fees.  Attorney fees under AS 23.30.145(b) can be awarded for the successful prosecution of a claim.  Because we cannot address the employee’s claim for benefits at this time, the question of attorney fees is not ripe for consideration.

ORDER

1.
The Board Designee acted within her authority under 8 AAC 45.065 in setting the parties’ jurisdictional dispute for a hearing.

2.
The employee’s January 11, 2005 claim involves issues on appeal to the Alaska Superior Court, under AS 23.30.125.  We do not have jurisdiction to act on those issues pending resolution of the appeal. 

3.
The employee’s claim for attorney fees and costs is not ripe for consideration under AS 23.30.145(b).


Dated at Fairbanks, Alaska on April 12th, 2005.







ALASKA WORKERS' COMPENSATION BOARD
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William Walters, Designated Chairman
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Chris N. Johansen, Member







____________________________                                






John Giuchici, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JACKIE  CHAVARRIA employee / applicant v. PRINCESS TOURS, employer; ZURICH AMERICAN INSURANCE CO., insurer / defendants; Case No. 200308326; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 12th, 2005.

                             

   _________________________________

      







Victoria J. Zalewski, Admin. Clerk
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