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      ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DEBBIE J. ISON, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

FRED MEYER STORES, INC.,

                                                  Employer,

                                                   and 

FRED MEYER STORES, INC.,

                                                  Insurer,

                                                            Defendants.
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	        FINAL

          DECISION AND ORDER

        AWCB Case No.  200226169, 200300561M
        AWCB Decision No.  05-0105

         Filed with AWCB Anchorage, Alaska

         on April 13, 2005


On March 16, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claims for temporary total disability (TTD) benefits from November 27, 2003 and continuing, medical costs and need for continuing treatment,  transportation expenses, permanent partial impairment (PPI) benefits, penalty, and unfair or frivolous controversion.  The employer was represented by Joseph Cooper, attorney at law.  The employee did not appear.  The record closed at the conclusion of the hearing.   


ISSUES

1. Did the employee receive notice of the March 16, 2005 hearing?

2. Has the employee established a compensable claim pursuant to AS 23.30.120?


SUMMARY OF THE EVIDENCE
The history of the claims filed in connection with the employee’s alleged work related injuries is confusing.  The employee claimed an injury as a result of falling off a ladder on December 7, 2002.  This injury was designated as injury number 200226169.  The employee subsequently filed a January 17, 2003 repetitive injury claim, designated injury number 200313161 which was later changed to 200226169 because the employee changed the date of injury. 

The employee filed a report of injury dated October 7, 2003 alleging that she fell from a ladder and landed on her back on December 7, 2002.
  The employer filed a report of injury on the January 17, 2003 injury on the same date.
  The employee also filed claims dated December 5, 2003 and January 20, 2004 for loss of feeling in her hands and thumbs, cervical and lumbar pain and loss of feeling in her legs.
  

The employer filed its answer on January 23, 2004 claiming that the employee had received TTD until she was released to return to work and that she had returned to pre-injury status as of September 5, 2003.  The employer further claimed that additional medical benefits were not required after the September 5, 2003 date.  The employer denied the employee was entitled to transportation expenses and that frivolous or unfair controversion had occurred. The employer asserted that the employee’s condition  resulted from a long-standing preexisting condition and the employee’s work was not a substantial factor in her injury or disability.

The employee did not appear at a prehearing conference scheduled for June 1, 2004.  However, the two dockets were joined and a Second Independent Medical Evaluation was ordered.
 The employee did not appear at the prehearing conference scheduled for January 24, 2005.
  The notice for the March 16, 2005 hearing was sent to the employee’s post office box address in  Soldotna, Alaska, which is her last known address for purposes of the Board’s service of process.  The notice for the hearing was sent by regular and certified mail to the employee’s post office box address.  Examination of the Board’s file for the employee does not show the notice of hearing was returned.  In addition, the postal service form 3811 shows the employee signed for the certified mail containing the notice of hearing on February 24, 2005.  The employee did not call in or appear at the time scheduled for the March 16, 2005 hearing.  The Board attempted to call a current telephone number for the employee at the time of the hearing and left a message regarding the hearing but no return call was received.  Under these circumstances, the Board determined that the employee was not available for hearing.

Given the employee’s nonappearance, the employer requested that an order be issued by the Board based on the written record.  The following findings are based on the Board’s file.  The employee was hired by the employer in Alaska in June 2002 as a freight clerk.   Thereafter, she filed a claim for back and neck injuries alleged to have occurred when she fell from at ladder at the workplace on December 7, 2002.  The employee also filed a repetitive injury claim on January 17, 2003 alleging pain in her thumbs and wrists as a result of freight handling.

The employee was seen by Garth Reid,  P.A., in Kenai, Alaska on January 17, 2003.
  Her chief complaint was pain in bilateral wrists and thumbs.  His diagnosis was possible carpal tunnel syndrome and tendonitis of bilateral wrists and thumbs.   He recommended she remain on light duty for two weeks and avoid repetitive use of hands and wrists and wear splints.  P.A. Reid saw the employee again on January 31, 2003, and referred the employee to a hand specialist.
  P.A. Reid also recommended that she remain on limited duty work with no repetitive use of her hands and wrists.

The employee also saw Leslie Dean, M.D., a hand specialist, on February 6, 2003 for bilateral thumb pain
 The employee complained that the bilateral thumb pain spread to her wrist and forearm. The employee’s x-rays were reviewed and Dr. Dean found no acute bony abnormalities bilaterally.  Dr. Dean concluded the employee had a possible history of deQuervain stenosing tenosynovitis and wanted to rule out bilateral carpal tunnel syndrome and Kleinbock disease on the right.  Dr. Dean recommended a MRI.
  Dr. Dean also suspected carpal tunnel syndrome.  Electrodiagnostic studies were also recommended.  The employee was released to light duty work as of February 7, 2003 with no lifting over two pounds.
  An MRI was performed February 13, 2003.

On February 27, 2003, the employee underwent nerve conduction studies performed by Michael James, M.D.
 He determined that she had normal strength and no focal atrophy.  Deep tendon reflexes were symmetrical and she was noted as having positive Tinel’s and Phalen’s sign at the wrist.  The conduction studies showed no abnormalities and no abnormality of the ulnar nerve at the elbow. The bilateral upper extremities were also investigated along with cervical paraspinal muscles and the study was essentially normal.

The employee again saw Dr. Dean on March 5, 2003.
  She reviewed the electrodiagnostic studies which indicated no carpal tunnel syndrome.  The employee had more complaints that her back and neck had been bothering her.  The MRI results did not suggest the existence of Kienbock disease.  Dr. Dean’s impression was bilateral thenar pain and bilateral dorsal wrist pain.  Dr. Dean placed the employee in a short arm cast with eventual physical therapy after the cast was removed.  She also suggested the employee follow up with cervical spine x-rays.  

The employee again saw P.A. Reid on March 7, 2003.
 He recommended a cervical MRI study which was done March 13, 2003.
  It showed a small disc herniation at C5-C6 with no evidence of nerve impingement.  The results of the MRI were reviewed with the employee by P.A. Reid when he next saw the employee on March 18, 2003.
  

Dr. Dean again saw the employee on April 7, 2003.
  The employee was referred to a spine surgeon.  Dr. Dean felt the employee was improving slowly but ordered a CT scan of the wrists.

On April 15, 2003, the employee’s cervical spine was evaluated by J. Paul Dittrich, M.D., a spine surgeon.
  The employee reported that the January 17, 2003 injury was due to her repetitive activities as a freight clerk for the employer.  According to the employee, these activities caused thumb numbness, weakness and pain when she tried to use her thumbs.  The employee complained to Dr. Dittrich of neck, shoulder and arm symptoms bilaterally which prevented her from doing anything of a physically strenuous nature.  On examination, Dr. Dittrich noted mild diffuse tenderness around the posterior cervical spine and mild restriction of cervical motion.  He detected no loss of muscle strength or muscle atrophy.  Circulation was reported to be normal.  He noted some areas of tenderness about the thumb and wrist.  He also noted no evidence of nerve root compression associated with the C5-C6 protrusion..  He noted that the employee’s clinical picture consists largely of subjective symptoms without a great deal of objective findings.
  He did not recommend any surgical procedure.       

On April 21, 2003, the employee again saw P.A. Reid.
  A bone scan was planned and the employee was to follow up with Dr. Dean.  P.A. Reid declined to suggest further referrals of the employee to other providers. 

On April 23, 2003, a bone scan was performed.
  It showed asymmetric activity identified about the wrists with relatively increased activity about the carpal bones of the right wrist, the scapholunate and capitellum.  This was said to represent arthritic changes.  There was also a “mild amount of increased uptake identified of the carpal fist metacarpal articulation on the left side, most consistent with degenerative osteoarthritis.”

On April 30, 2003, the employee was treated by Glenn Lockwood, D.D.S. for neck and jaw pain.  She underwent a root canal.

On May 7, 2003, the employee returned to see Dr. Dean.
  Because the employee was discharged from treatment with P.A. Reid and Dr. Dean did not believe the employee needed surgery, care was referred to R. Lynn Carlson, M.D.  The employee was also referred for a neurology consultation.  She was also to have a physical capacities evaluation by John De Carlo of BEAR Orthosport to determine her work classification.  The employee was continued on light duty with a five pound lifting restriction. Dr. Dean also referred the employee to Rehabilitation Medicine Associates to explore nonsurgical and rehabilitation options.  Dr. Dean also suggested that an impairment rating be determined.
 

On May 9, 2003, the employee was seen at the Central Peninsula General Hospital emergency room.  The diagnosis was acute torticollis.

Effective May 11, 2003, the employer accepted the claim and began paying TTD benefits.

On May 14, 2003, the employee underwent a physical capacities evaluation which was performed by John DeCarlo, O.T.R..
  In reporting her symptoms to Mr. DeCarlo, the employee reported the bilateral thumb paresthesias began in October 2002.  In this exam, she reported multiple pain areas including the bilateral wrists and thumb area and bilateral forearms, upper trapezius, cervical, neck and posterior thighs.  The results of the evaluation placed the employee in the sedentary physical demand classification, primarily due to her poor conditioning.  He anticipated that with a work hardening program, she could be placed in the light to light medium or medium duty capacity.
 He recommended the employee participate in a physical therapy program to improve her range of motion and strength in the right upper extremity.  Following that, he recommended she participate in a work hardening program.  Mr. DeCarlo reported that “at times, the patient’s pain complaints appeared to be out of proportion to any alterations in movement patterns; however, she was consistent in what activities increased with pain including extremes of motion of wrist flexion and extension.”
   

On May 19, 2003, the employee saw Dr. Carlson.  She reviewed the reports concerning the employee’s neck pain and bilateral thumb conditions.  She ordered additional brain and spine MRI’s and a chest x-ray. There was no abnormality detected except for mild degenerative disc disease and a small disc protrusion without nerve impingement.

On June 26, 2003, the employee again saw Dr. James.
  He noted that the employee had persistent variable paresthesias of both upper extremities.  The symptoms waxed and waned with repetitive use of her arms.  The employee noted that the paresthesias of the thumbs were the greatest.  He observed that the patient appreciates a hypesthesia of the right radial forearm in a patchy distribution in the right thumb as well as the left thumb.  Other than that, he noted normal sensation in both upper extremities.  His impression was subclinical carpal tunnel syndrome with deconditioning.  He recommended a reconditioning program, a vocational plan and consideration for medical stability.

On June 30, 2003, the employee was referred for a work hardening program.
  On this same date, Dr. Carlson reviewed Dr. James’ findings including his statement that there was nothing wrong with the employee.  He did advise that she not handle freight.  Dr. Carlson planned a referral to Dr. Roderer with Advanced Pain Centers of Alaska.  The employee also attempted acupuncture with some success.

On July 21, 2003, the employee’s physician, Dr. Carlson issued a letter advising the employee not to work moving freight indefinitely.
  On July 23, 25,and 29, and August 14, 19, 22 and 26, 2003, the employee saw Karlene Muller, L.Ac. Dipl. Ac. for pain in her joints.
  She also received acupuncture treatments on September 1, 2, and 4, 2003.

The employee was evaluated by Lynn Adams Bell, M.D., on September 5, 2003.
  Dr. Bell evaluated the employee’s bilateral thumb condition and her wrists, as well as her back and neck pain.                          

Her impression was:

1. Bilateral thumb pain and paresthesias, without objective evidence upon which to base a definitive diagnosis.

2. Possible mild osteoarthritis of the thumbs, right greater than left.

3. Possible mild early carpal tunnel syndrome, not supported by findings on electrodiagnostic studies or clinical examination, however.

4. Chronic neck pain complaints, likely related to prior injury.

5. Possible psychological overlay.

The report noted positive Waddell’s testing.
  Dr. Bell also observed that the employee was a “variable and unreliable sensory witness.”
  Dr. Bell went on to observe that the employee had normal strength and deep tendon reflexes and no evidence of a cervical radiculopathy.
  Although Dr. Bell noted the existence of a herniation at the C5-C6 level, which was without nerve impingement, the imaging studies were unimpressive and did not explain the employee’s upper extremity symptoms.
  The employee’s thoracic and lumbar MRI studies are normal, according to Dr. Bell. She opined that the only condition which could potentially have been related to the employee’s employment is mild carpal tunnel syndrome.
  Dr. Bell opined that this condition was mild and would not explain the employee’s complaints involving her upper extremities and neck.  Dr. Bell also opined that the condition was so mild it did not result in objective findings and did not warrant surgical intervention.  Dr. Bell opined that no new injury occurred as a result of the employee’s work with the employer  which aggravated any prior condition involving her neck or her pre-existing condition of minor degenerative cervical spine disease.
  Dr. Bell claimed that the employee’s treatment had been reasonable up through the evaluations by Dr. Dittrich and Dr. Dean.  Dr. Bell indicated that the additional work ups that included brain, thoracic and lumbar MRI’s were not related to any condition connected with the employee’s work at Fred Meyer.  Dr. Bell reported that the cervical MRI which showed mild degenerative changes at C5-C6 was not related to the employee’s thumb pain.
  Dr. Bell opined that the employee had reached pre-injury status as of September 5, 2003, and that she was currently capable of light duty work with no specific restrictions as to her hand condition.  Dr. Bell concluded by not recommending further treatment for the employee’s subjective complaints, which she did not believe were connected with the employee’s work for the employer.

The employee continued with acupuncture treatments in September and October 2003.
  Dr. Carlson also referred her for aquatic physical therapy.  The employee’s principal complaint at this point was low back pain.

A copy of Dr. Bell’s report was submitted to Dr. Carlson who indicated she did not agree with the report.  She  recommended an independent evaluation.

Effective October 20, 2003, the employee was released to light duty work for the employer including work as a greeter and as a customer service representative.
  TTD was paid from May 11, 2003 through October 14, 2003, when the employee was released to light duty.

On October 26, 2003, Dr. Bell issued an addendum regarding the employee’s condition.
 The addendum related to the employee’s new claim for low back and neck pain which was stated to have occurred on or around December 7, 2002 and which resulted in her current need for treatment of her low back and neck.  Dr. Bell indicated that the employee claimed to have had a prior neck injury in 1999 which the employee claimed was not fully healed and from which she might have suffered nerve damage.  Dr. Bell reported her findings from her previous examination of the employee suggested marked functional overlay and no clear-cut objective findings.  Dr. Bell reported the employee demonstrated good cervical range of motion and excellent lumbar range of motion.  According to Dr. Bell, the employee had a normal neurological examination with normal strength, reflexes and sensation.  The employee’s prior MRI showed only minor degenerative changes consisting of a bulge at C5-C6.  The employee, according to Dr. Bell, demonstrated no clinical evidence or radiological evidence of significant injury to her neck or low back to warrant her current complaints.  According to the employee’s statements during the evaluation, any neck problems were due to her prior neck injury in 1999.  In conclusion, Dr. Bell maintained that the employee did not suffer any serious injury to her neck or low back due to the fall from the ladder.  Dr. Bell noted the employee sustained a prior neck injury in 1999, which remained symptomatic.  Dr. Bell concluded that the employee’s fall from the ladder in December 2002 did not result in any current need for treatment of her neck and low back.
   

On October 14, 2003, the employer controverted the employee’s alleged thumb injury based on the medical report of Lynne Adams Bell, M.D., who indicated that the employee’s bilateral wrist pain complaints were not work related and any future benefits would be processed under a new injury report filed December 9, 2002.
  

On October 16, 2003, the employee was seen by Grant T. Roderer, M.D., with Advanced Pain Centers of Alaska.  He noted the thoracic spine MRI showing a small central disk protrusion at the T8-9 level without evidence of cord deformity or neural foraminal narrowing or impingement.  His assessment was: 1. cervical facet joint arthropathy, 2. lumbar facet joint arthropathy and 3. right sacroiliac joint arthropathy.  He recommended that the employee be evaluated by a physicial therapist and recommended a rightsided facet joint injection as well as a rightsided sacroliac joint injection in the next few weeks.

On October 29, 2003, Dr. Roderer performed a bilateral L4 transforminal epidural steroid injection.
  The employer began paying TTD benefits October 29, 2003, and thereafter.
  

On November 3 and 8, 2003, the employee again saw Dr. Carlson.
   The employee complained that the injection had made her pain much worse.  When the employee returned to Dr. Carlson on November 15, 2003, her condition had improved enough to allow her to return to work at light duty.

On November 18, 2003, the employer controverted benefits associated with the employee’s neck and back strain based on the report of Dr. Bell who found that the employee’s neck and back condition did not relate to her employment with the employer.  The controversion was also based on the employee’s failure to timely report her injury under AS 23.30.100.
 On November 19, 2003, the employer filed a controversion regarding the low back injury  based upon the evaluation of  Dr. Bell, who evaluated the employee and found that her pain complaints related to her prior history and were not aggravated by her work for the employer.
  The controversion also asserted that the employee failed to timely report the injury as required under AS 23.30.100.

On February 12, 2004, another controversion was filed in connection with the employee’s claim for TTD after January 17, 2003, medical costs, transportation and unfair or frivolous controversion.  The basis was Dr. Bell’s report of September 5, 2003 and the employee’s release to return to work which was issued by Dr. Carlson,  on October 20, 2003.

On April 9, 2004, Dr. Carlson requested a PPI rating for the employee.
  

Joella Beard, M.D. of Rehabilitation and Sports Medicine, LLC, saw the employee on May 3, 2004 to provide a PPI rating.  She found the employee had a 0 % whole person impairment.  She reviewed the employee’s history of present illness along with the employee’s past medical history and current complaints.  She also reviewed the employee’s imaging studies and conducted a physical examination.  Dr. Beard noted no obvious restrictions of extremity range of motion.  She also found that sham rotation was positive for complaints of cervical pain with rotation.  She noted superficial palpation along the spine from the cervical through lumbosacral spine produces an exaggerated response.  Dr. Beard noted that balance and coordination testing, despite the employee’s subjective report of dysfunction, was normal.
  Dr. Beard’s impression was:

It appears from the documentation that has been provided for my review that Ms. Ison’s original complaints were numb thumb and pain in her hands.  Only later did she connect her original complaints to a fall.  Her hand symptoms are compatible with carpal tunnel syndrome, albeit somewhat atypical.  Review of the studies suggest her symptoms are not related to a  radiculopathy. I find no objective data correlating her extensive lower extremity symptoms to this claimed injury.  Notably, her primary imaging studies were from May 2003. 

Thus her current diagnosis includes axial pain, cervical through lumbar, with mild indications of degenerative disc disease at each level with C5-C6 disc protrusion (EMG negative).  She would require new electrodiagnostic studies to confirm carpal tunnel syndrome but because she has not worked for over a year it is unlikely this is related to her occupation or to the claimed fall.

She has a prior existing condition of left jaw pain related to a fractured mandible per her report.  Although unrelated to this claimed injury an ENT evaluation might be beneficial as symptoms of vertigo, neck pain, and other neurologic complaints may be related to the prior event.
 

Dr. Beard did not recommend ongoing therapy.

On August 29, 2004, Alan C. Roth, M.D., issued his SIME report.  He reviewed the employee’s complaints and medical history.  He noted the employee’s inconsistencies in reporting her symptoms as well as significant causative events.
  He observed that her response on examination was well out of proportion to the light palpation used.
  He noted normal range of motion for both her upper extremities and her low back.
  Her strength was normal in the lower extremities.  

Sensory testing throughout the upper and lower extremities was normal.
  Dr. Roth concluded that the employee had mild degenerative changes in her hands, cervical, thoracic and lumbar spine. He opined that repetitive use of her hands handling freight was a substantial factor in causing a flare up of her pre-existing degenerative hand condition.
  He noted that her hand conditions at the time of his examination were much improved and she probably reached the point of medically stability with regard to her hands by June 1, 2003. Dr. Roth opined that using her hands on a repetitive basis did accelerate or aggravate her pre-existing hand degenerative joint disease as seen early on in MRI studies. He also opined that the flare up of her hand condition was a substantial factor in the employee’s need for treatment after the onset of discomfort but that her condition now was the result of her pre-existing condition.  In other words, “absent her work exposure at Fred Meyer’s, her discomfort to the hands would be identical to that seen now.”

He felt the fall at work was not a substantial factor in her chronic back and neck conditions.  He attributed these to the employee’s pre-existing conditions which were chronic and pre-dated her injury.  According to Dr. Roth, her fall at work at work did not aggravate, accelerate or combine with the pre-existing condition to produce the need for medical treatment or disability.  He did not recommend further treatment for any of the conditions. Dr. Roth concluded by maintaining that the employee could resume her level of work unrestricted on an objective basis.  He noted that she was able to work one hour a day on the computer and is working with her hands throughout the day in her most recent job.  Therefore, Dr. Roth concluded there were no necessary restrictions for pushing, pulling or carrying.

The employer contends that the claim should be dismissed based on the employee’s factual inconsistencies and the fact that, at most, the employee has sustained a temporary aggravation of her upper extremities due to work with the employer and that this condition has resolved.  The employer relies on the reports of Dr. Beard, Dr. Bell and Dr. Roth in arriving at these conclusions.  The employer maintains that the employee has sustained no permanent impairment and is not entitled to additional benefits beyond what she has already received.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. NOTICE OF HEARING

AS 23.30.110(c) provides:

Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. If opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request. The board shall give each party at least 10 days' notice of the hearing, either personally or by certified mail. After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. After completion of the hearing the board shall close the hearing record. If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement. Within 30 days after the hearing record closes, the board shall file its decision. If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

8 AAC 45.060 provides:

(a) The board will serve a copy of the claim by certified mail, return receipt requested, upon each party or the party's representative of record. 

(b) A party shall file a document with the board, other than the annual report under AS 23.30.155 (m), either personally or by mail; the board will not accept any other form of filing. Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party's representative. Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process. Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address. If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail. 

(c) A party shall file proof of service with the board. Proof of service may be made by 

(1) affidavit of service; if service was electronic or by facsimile, the affidavit must verify successfully sending the document to the party; 

(2) written statement, signed by the person making the statement upon the document served, together with proof of successfully sending the document to the party if served by facsimile or electronically; or 

(3) letter of transmittal if served by mail. 

(d) A proof of service must set out the names of the persons served, method and date of service, place of personal service or the address to which it was mailed or sent by facsimile or electronically, and verification of successful sending if required. The board will, in its discretion, refuse to consider a document when proof of its service does not conform to the requirements of this subsection.
(e) Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties. 

(f) Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change. Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address. 

(g) If after due diligence, service cannot be done personally, electronically, by facsimile, or by mail, the board will, in its discretion, find a party has been served if service was done by a method or procedure allowed by the Alaska Rules of Civil Procedure. 

Upon review of the Board’s file, the notice of hearing and the postal service form 3811, the Board finds that the employee was properly served with notice of the hearing.  In her absence on the day of the hearing, the employer requested that the matter be addressed on the written record.  The Board finds that the employer’s request is reasonable and the Board will consider the issues based on the documents in the Board’s file.

II. PRESUMPTION OF COMPENSABILITY

The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

III.  COMPENSABILITY OF NECK AND BACK CONDITION

Applying the presumption analysis to the case at hand, the Board finds the claimant introduced sufficient evidence to raise the presumption of compensability as to the employee’s neck and back conditions.
  This is based on P.A. Reid’s reports the first of which was issued on January 17, 2003, 

which was the same day the employee reported her repetitive injury to her hands and arms to the employer.    He stated that the employee suffered from possible carpal tunnel syndrome and tendonitis of bilateral wrists and thumbs related to the employee’s work.  The Board finds that P.A. Reid’s reports are sufficient to raise the presumption of compensability regarding the employee’s claims of workplace injury.

The Board does not weigh the credibility of the testimony during the first stage of the presumption analysis.
  We find the claimant has established sufficient “minimal” evidence to establish the compensability of her claim.   Following the Court’s rationale in Meek,
 the Board applies the presumption of compensability from AS 23.30.120(a)(1) to the benefits claimed. 

Once the claimant establishes the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board examines the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.
  

The Board does not weigh the credibility of the testimony during the second stage of the presumption analysis.
  The Board finds that the reports from Dr. Bell are the amount and type of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
 Around March 5, 2003, when the employee went to see Dr. Dean, she complained of back and neck problems and Dr. Dean treated the employee for both the bilateral thumb and wrist conditions and her back and neck complaints.
  When Dr. Bell saw the employee on September 5, 2003, she evaluated both the employee’s bilateral thumb and wrist conditions as well as her back and neck pain.
  She found the employee’s chronic neck pain complaints were likely related to a prior injury.  She had the benefit of review of a cervical MRI which showed minor degenerative changes including a bulging disc at C5-C6 but the report of Dr. Dittrich did not see any evidence of cervical radiculopathy and Dr. Bell did not see anything in the imaging studies which would explain the employee’s upper extremity symptoms.  According to Dr. Bell, the thoracic and lumbar MRI studies were normal.  Dr. Bell found that no new injury occurred as a result of the employee’s work  which aggravated any prior condition involving her neck or her preexisting condition of minor degenerative cervical spine disease.  Dr. Bell also issued an addendum to her report on October 26, 2003.  The addendum addressed the employee’s low back and neck pain.

The Board finds the reports of Dr. Bell are sufficient evidence to rebut the presumption of compensability.
   The Board relies on the report of Dr. Bell to find that the presumption of compensability is rebutted at the second stage of the presumption analysis as to the employee’s neck and back conditions.  The employer presented evidence from Dr. Bell to show that the employee’s condition was related to a prior neck injury in 1999.  Dr. Bell emphasized the employee’s functional overlay and the lack of objective findings.  Dr. Bell reported the employee demonstrated good cervical range of motion and excellent lumbar range of motion and she had a normal neurological examination with normal strength, reflexes and sensation.  According to Dr. Bell, the employee’s prior MRI showed only minor degenerative changes consisting of a bulge at C5-C6.  According to Dr. Bell, the employee demonstrated no clinical evidence or radiological evidence of significant injury to her neck or low back to warrant her current complaints.  Dr. Bell concluded the employee did not suffer any serious injury to her neck or low back as a result of working for the employer.  

At the third stage, the employee must prove her claim for benefits by a preponderance of the evidence.
   It is not necessary that work is the legal cause. Rather, we are instructed by the Alaska Supreme Court that we are to impose workers' compensation liability "whenever employment is established as a causal factor in the disability."
  A "causal factor" is a legal cause if "it is a substantial factor in bringing about the harm" at issue.
 

The Board finds that the employee has failed to establish her claim based on the preponderance of the evidence.  We base our finding on Dr. Roth’s SIME report.
  His report was done August 29, 2004.  He had the benefit of reviewing reports of the MRI’s and x-rays of the employee’s neck and back.  He also had the benefit of reviewing the treatment undertaken by the employee’s providers to address the employee’s neck and back complaints.  He noted the employee’s inconsistencies in her reporting and her exaggerated responses to light palpation.  He noted normal range of motion in both her upper extremities and lower back.  The sensory testing at the upper and lower extremities was normal.  He concluded that the employee was experiencing mild degenerative changes in her thoracic and lumbar spine.  He concluded that her fall at work was not a substantial factor in her chronic back and neck conditions.  He attributed these to the employee’s pre-existing conditions which were chronic and pre-dated her injury.  He also felt that her fall at work did not aggravate, accelerate or combine with a pre-existing condition to produce the need for medical treatment or disability.  He did not recommend further treatment for any of the conditions. The Board finds Dr. Roth’s report to be credible. The Board adopts the 

report of Dr. Roth regarding the employee’s neck and back conditions.  

The Board finds by a preponderance of evidence that the employee has failed to offer evidence which would support her claim that her neck and low back conditions are work related.  The Board relies on the opinion of Dr. Roth and concludes that the employee has not met her burden of establishing a compensable claim by a preponderance of the evidence. The Board shall order the employee’s back and neck claims be denied and dismissed.

IV.  COMPENSABILITY OF THUMB AND WRIST INJURY

The Board now turns to the employee’s claim of a hand and wrist injury.  The Board finds that the medical reports of P.A. Reid are sufficient to raise the presumption of compensability under AS 23.30.120.  P.A. Reid noted the repetitive nature of the employee’s injury and referred her to a hand specialist.  Based on his reports, the Board finds that the presumption of compensability has been raised with respect to the employee’s thumb and wrist condition.

At the second stage, the employer is required to provide substantial evidence which rebuts the presumption of compensability.  In this case, the employer offered the reports of Dr. Bell.
  In the September 5, 2003 Bell report, she concluded that the employee was suffering from several conditions including bilateral thumb pain and paresthesias without objective evidence upon which to base a definitive diagnosis, possible mild osteoarthritis of the thumbs, right greater than left, possible mild early carpal tunnel syndrome, not supported by findings on electrodiagnostic studies or clinical examination, however and possible psychological overlay.
  She opined that the only condition which could potentially have been related to the employee’s employment was mild carpal tunnel syndrome.  She maintained that the employee reached pre-injury status as of September 5, 2003 and that she was capable of light duty work with no restrictions as to her hand condition.  Based on Dr. Bell’s report, the Board finds that the employer has officered substantial evidence rebutting the presumption of compensability as to the employee’s hand and thumb condition.  

At the third stage of the presumption analysis, the employee is required to prove her claim for benefits regarding her thumb and wrist conditions by a preponderance of the evidence.  The Board accepts and adopts the report of Dr. Roth, the SIME physician, regarding the employee’s hand and thumb condition.
 He found that the employee had mild degenerative changes in her hands.  He opined that repetitive use of her hands handling freight was a substantial factor in causing a flare-up of her pre-existing degenerative hand condition.
 He opined that using her hands on a repetitive basis did accelerate and aggravate her pre-existing hand degenerative joint disease.   He also noted that her condition was much improved at the time of his examination and he opined that she reached the point of medical stability as of June 1, 2003.  Dr. Roth concluded that the flare up of her hand condition was a substantial factor in the employee’s need for treatment.  The Board finds Dr. Roth’s report to be credible. The Board notes that repetitive injuries have been found to be compensable by the Board in prior decisions.
   The Board finds that at the third stage of the presumption analysis, the employee has established a compensable condition as to her thumbs and wrists for the period from January 17, 2003, the alleged date of injury through  June 1, 2003, the date of medical stability.  

V. TTD BENEFITS

AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
 

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Supreme Court also held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
    Following the court's rationale in Meek, the Board must apply the presumption of compensability from AS 23.30.120(a)(1) to the employee’s claim.  The Board finds the opinions of P.A. Reid are sufficient evidence to raise the presumption that her work injury to her wrists and thumbs prevented her from working from January 17, 2003, and that she is entitled to TTD benefits from that date forward.  

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

At the second stage of the presumption analysis, the Board considers the reports of Dr. Bell who opined that the employee suffered from bilateral thumb pain and parathesias without objective evidence upon which to base a definitive diagnosis, possible mild osteoarthritis of the thumbs, right greater than left, and possible mild early carpal tunnel syndrome, not supported by findings or electrodiagnostic studies or clinical examination and possible psychological overlay.
  Dr. Bell further opined that the employee had reached pre-injury status as to her thumbs and wrists as of September 5, 2003, and that she was currently capable of light duty work with no specific restrictions as to her hand conditions. The Board finds that Dr. Bell’s reports are sufficient to amount to substantial evidence that the employer has rebutted the employee’s claim for TTD benefits beyond September 5, 2003. 

Based on review of the documentary record, the Board finds substantial evidence to indicate the claimant does not suffer a work-related disability for the claimed period after September 5, 2003.  We conclude the presumption of compensability has been rebutted by the reports of Dr. Bell.   

Turning then to the third stage of the presumption analysis, the Board considers the report of the SIME physician Dr. Roth.
  He found that the employee suffered from mild degenerative arthritis in her hands based on a repetitive injury caused by using her hands at work which caused hand pain.  Dr. Roth opined that the cumulative use of her hands was a substantial factor in aggravating her pre-existing hand disease.  In other words, Dr. Roth stated “her work activities probably flared up her pre-existing hand disease.”
  He went on to note that at the time of his examination, the employee’s hands were much improved and that she reached the point of medical stability as of June 1, 2003.
  Based on the report of Dr. Roth, the Board finds that the employee established by a preponderance of the evidence she was entitled to TTD benefits from January 17, 2003 through June 1, 2003.  Accordingly, we will award TTD benefits from January 17, 2003 to June 1, 2003, the date of medical stability found by Dr. Roth as to the employee’s thumb and wrist conditions.
  

VI. MEDICAL BENEFITS AND MEDICAL TRANSPORTATION COSTS

AS23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other 
attendance of treatment, nurse and hospital service, medicine, 
crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . .

8 AAC 45.082(d) provides, in part:  

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  

8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award the reasonable rate.  

In addition, 8 AAC 45.084(c) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….

In the Board’s analysis, we first apply the statutory presumption of compensability from AS 23.30.120(a).  This presumption applies to claims for continuing medical benefits.
   Treatment must be reasonable and necessary to be payable under subsection AS 23.30.095(a).
  

The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

In the instant case, we find the reports of P.A. Reid are sufficient evidence to raise the presumption of  compensability for the employee’s claim for medical benefits and medical transportation costs as to her thumbs and wrists.   

Once the presumption attaches, substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
    Applying these considerations to the second stage of the presumption analysis, the Board finds that Dr. Bell’s report of September 5, 2003, states that the employee’s medical treatment had been reasonable up through the evaluations of Dr. Dittrich and Dr. Dean who last saw the employee  May 7, 2003.  Dr. Bell opined that the additional work ups that included brain, thoracic and lumbar MRI were not related to any condition connected with the employee’s work at Fred Meyer.  Dr. Bell did not recommend further treatment for the employee.
  The Board finds that the employer has provided substantial evidence rebutting the presumption of compensability as to medical benefits.

Turning to the third stage of the presumption analysis, the Board finds that based on the SIME report of Dr. Roth, the employee has established by a preponderance of the evidence that her medical treatment is compensable for the period from January 17, 2003 through June 1, 2003.  Dr. Roth opined that the employee’s need for treatment was caused by a flare up of her pre-existing degenerative joint disease caused by her repetitive use of her hands in handling freight.  He went on to conclude that she reached the point of medical stability with regard to her hand conditions on June 1, 2003.  Thereafter, her hand condition was the result of her pre-existing condition.  The Board finds the Roth report to be credible.  The Board accepts and adopts the SIME report and finds the employee has established that she is entitled to medical benefits for the period from January 17, 2003 through June 1, 2003.  The Board finds that the record does not support the employee’s claim for medical treatment after June 1, 2003.  The Board finds that the employer has met the heavy burden of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice for the time period after June 1, 2003.
  The Board shall order the employee’s claim for medical care after June 1, 2003 be denied and dismissed.

We note that medical benefits were claimed by the claimant, and controverted by the employer, within the two-year time limit of Hibdon.  However, in our review of the record of this case, we find medical evidence to show the medical benefits received and recommended were not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on our review of the record, we find the claimant is entitled to medical benefits not for her neck and back conditions but for her hand and wrist conditions, as recommended by Dr. Roth for the period prior to June 1, 2003, the date of medical stability as to her hand conditions. As the employee has not claimed and documented  medical transportation costs, the Board shall order that this claim be denied and dismissed.

VII. PPI BENEFITS

AS 23.30.190 provides, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.   The Board applies the presumption analysis to find that the employee has raised a compensable claim through the report of P.A. Reid as to her back and neck conditions as well as her wrist and thumb conditions.  Thereafter, the employee’s treatment was transferred to Dr. Carlson who initiated the request for a PPI rating by letter dated April 9, 2004.  The Board finds that this is sufficient to raise the presumption of compensability regarding PPI. 

At the second stage of the presumption analysis, the employer introduced evidence through Dr. Bell that the only condition which could potentially have been related to the employee’s employment was mild carpal tunnel syndrome. 
  Dr. Bell indicated that the condition was so mild that it did not result in objective findings and did not warrant a surgical intervention.  The Board finds that this evidence was sufficient to rebut the presumption of compensability as to the employee’s entitlement to PPI.

At the third stage of the presumption analysis, the Board finds that the employee failed to establish by a preponderance of the evidence that she was entitled to PPI.  This determination is based on the report of Dr. Beard who performed a PPI rating of the employee on May 3, 2004.  The employee was referred for a rating by her treating physician, Dr. Carlson.  Dr. Beard found the employee had a 0 % whole person impairment.  She found no obvious restrictions of extremity range of motion.  She found no objective data correlating her extensive lower extremity symptoms to the claimed injury.
  Based on the testing performed by Dr. Beard, the Board finds by a preponderance of the evidence that the employee has failed to establish eligibility for PPI.  The Board shall order that employee’s claim for PPI be denied and dismissed. 

VIII. PENALTY

AS 23.30.155 provides, in part:

  (d)  . . . If the employer controverts the right to compensation after payments have begun, the employer shall 
file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .   

(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section . . . .

8 AAC 45.082(d) provides, in part:

Medical bills for an employee's treatment are due and payable within 14 days after the date the employer received the 
medical provider's bill and a completed report on form 07-6102. . . . 


(1)  a medical bill or if the medical bill is not paid in full as billed, the employer shall tell the employee and 
medical provider in writing the reasons for not paying all or 
a part of the bill or the reason for delay in the payment within 14 days of receipt of the bill and completed report on form 07-6102.

Medical benefits and TTD are "compensation" for purposes of AS 23.30.155.
  Medical benefits are due on the 14th day after the employer receives each medical bill and medical report ("Physicians Report").  8 AAC 45.082(d).  To avoid a penalty under AS 23.30.155(e), the employer must file a controversion within 21 days after receiving the disputed medical bill or bills.  

Based on the Board’s review of the documentary evidence in the record, and without any indication from the employee as to applicability of any penalty, the Board finds the medical bills and other benefits were controverted under AS 23.30.155(d).  Consequently, we can identify no penalties due under AS 23.30.155(e).  

IX. UNFAIR OR FRIVOLOUS CONTROVERSION

AS 23.30.155(o) provides:

The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, that an employer must have specific evidence for a good faith controversion under AS 23.30.155(d):  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Id. at 358.  

We have applied the court's reasoning from Harp, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
   We consistently require an employer or insurer to have specific evidence on which to base a controversion.

The Board has reviewed the employer’s controversions in this case. In each of these controversions, we find the record reflects the employer had specific evidence and specific reasons for its actions.  The Board cannot find the employer acted in bad faith in these matters, or that the employer frivolously or unfairly controverted these benefits under AS 23.30.155(0).  We conclude the employee's claim that the controversions were frivolous and unfair has no evidentiary basis and must be denied and dismissed.  


ORDER
1. The employee received adequate notice of the March 16, 2005 hearing.

2. The employee has failed to establish a compensable claim for to her neck and back conditions pursuant to AS 23.30.120.

3. The employee’s neck and back claims for TTD, medical costs and continuing treatment, PPI, penalty and unfair and frivolous controversion are denied and dismissed.  The employee’s claim for medical transportation costs is also denied and dismissed.

4. The employee has established a compensable claim for the period from January 17, 2003 through June 1, 2003 for her thumbs and wrists under AS 23.30.120 because upon aggravation of a preexisting condition through repetitive activities at work. 

       5.  The employee is entitled to TTD pursuant to AS 23.30.185 for her thumbs and wrists for the period from the date of injury or January 17, 2003 through June 1, 2003, the date of stability. 

       6.  The employee is entitled to medical benefits for her thumb and wrist conditions pursuant to AS 23.30.095 for the period from January 17, 2003 through June 1, 2003.  The employee has not documented medical transportation expenses and this portion of her claim is denied and dismissed.

7. The employee’s claims for PPI, penalty, and unfair or frivolous controversion based on her thumb and wrist conditions are denied and dismissed.

Dated at Anchorage, Alaska, on April 13, 2005.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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