GLEN HORNSBY v. WITHIN THE WILD ADVENTURE CO., INC.


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	GLEN  HORNSBY, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

WITHIN THE WILD ADVENTURE 

COMPANY, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200416037
        AWCB Decision No.  05-0106

         Filed with AWCB Anchorage, Alaska

         on  April 13, 2005


The Alaska Workers' Compensation Board ("Board") heard the parties’ request for a Decision and Order under Underwater Construction, Inc., v. Shirley, 884 P.2d 156 (Alaska 1994) on March 1, 2005 at Anchorage, Alaska.  The proceeding had been scheduled as an appeal of the reemployment benefits administrator (RBA) denial of benefits to the employee.  The employee appeared pro se.  The employer, Within the Wild Adventure Company, Inc., and its insurer, Alaska National Insurance Company, collectively known as the  “employer,” were represented by Theresa Hennemann, attorney at law.  The record closed upon the Board’s receipt of the stipulation of the parties on March 9, 2005.

ISSUES
1. Shall the Board issue an order approving the parties’ stipulation that the employee is entitled to reemployment benefits under AS 23.30.041?

2. Should the employee’s appeal of the RBA denial of benefits be dismissed?


SUMMARY OF THE EVIDENCE
The employee is 41 years of age.  He was employed as a chef for the employer at a remote location.  On September 27, 2004, he fell from a roof and injured his left ankle.  The injury involved fractures of the left  heel or calcaneous.  He was off  work for several  months.  On October 4, 2004, a report of injury was filed.

The employer accepted the claim and paid temporary total disability (TTD) for the period beginning October 14, 2004.
  On October 7 and 11, 2004, the employee underwent heel surgery and operative stabilization of the left os calcis fracture.
  Thereafter, he developed a complicating wound infection.

On December 7, 2004, the employer referred the employee for a reemployment benefits eligibility evaluation.
  The case was referred to a rehabilitation specialist.  On January 11, 2005, the  eligibility evaluation for the employee was filed with the Board.  It recommended that the employee be determined eligible for reemployment benefits.
  On January 24, 2005, the RBA designee found the employee was not eligible for benefits based on a physician’s prediction that the employee’s physical capacities are as great as those required of a chef, which was the employee’s job at the time of injury.

The employee filed a claim for workers’ compensation benefits on February 4, 2005.
  He sought TTD benefits from September 27, 2004 and for at least one year as well as with reemployment benefits.

The employee appealed the RBA designee denial and the matter was set for hearing on March 1, 2005.  At the hearing, the employee asserted that the denial was incorrect as his left ankle injury was so serious that he would not be able to perform the job of chef given the demands of the job as they existed when he was working for the employer.  Further discussions were had between the parties, and after the hearing, the parties submitted a stipulation regarding the employee’s eligibility for reemployment benefits.  The stipulation arose in part because the parties were concerned that the employee would not regain the physical capacities to return to work as a chef as anticipated by the physician’s prediction.   It was also the employee’s stated desire to commence training as soon as possible although he is not scheduled to be fully recovered until September 2005.

The stipulation provides:

1. At the time of the injury and during the ten years prior to the injury, Mr. Hornsby’s work was limited to work as a chef.

2. Mr. Hornsby’s serious left heel injury and infection prevent him from being able to return to work as a chef.

3. Mr. Hornsby’s current attending physician anticipates that there will be ratable permanent partial impairment ascribable to the heel injury.

4. The Wild Adventure Company does not have work available which Mr. Hornsby could perform with his current physical restrictions.

5. Mr. Hornsby has not been previously rehabilitated in connection with a workers’ compensation claim.   

6. Mr. Hornsby meets or is likely to meet the requirements for eligibility for reemployment benefits under AS 23.30.041(e).

7. Mr. Hornsby is not disqualified from eligibility for reemployment benefits under AS 

23.30.041(f).

8. Mr. Hornsby may select a rehabilitation specialist within ten days from the date the Board approves this stipulation, to assist him in developing a reemployment plan in accord with AS  23.30.041(h).  A copy of the approved list of rehabilitation specialists, obtained from Reemployment Benefits Administrator (RBA) Doug Saltzman is being provided to Mr. Hornsby with this stipulation.

9. Mr. Hornsby agrees to notify RBA Saltzman and Alaska National of his rehabilitation specialist selection, in writing, and will mail such written notification to RBA Saltzman and to Alaska National on or before the 10th day following the Board’s approval of this stipulation.

10. Thereafter, Mr. Hosnsby will begin working with the rehabilitation specialist of his choice and Alaska National agrees to pay costs associated with those services, in accord with the Alaska Workers’ Compensation Act.

11. Mr. Hornsby withdraws his request for review of the ineligibility determination of January 24, 2005, effective the date the Board approves this stipulation.

All the parties to the stipulation have signed the stipulation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board has reviewed the file and the written stipulation of the parties.  8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms   . . . .

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

AS 44.62.510 of the Administrative Procedure Act, AS Chapter 44.62. et. seq., provides:

(a) A decision shall be written and must contain findings of fact, a determination of the issues presented and the penalty, if any.  The findings may be stated in the language of the pleadings or by reference to them.  Copies of the decision shall be delivered to the parties personally or sent to them by certified mail

Having reviewed the record, the Board finds substantial evidence to support the findings of fact and conclusions of law submitted by the parties in their stipulation.  Therefore, the stipulation of the parties is hereby incorporated by reference.
 The Board also supplements the stipulation by noting that an application for reemployment benefits has been filed.  Based on the stipulation of the parties, the employee will withdraw his appeal of the January 24, 2005 ineligibility decision of the reemployment benefits administrator.

Based on the Board’s review of the record, and on the parties' stipulation of the facts regarding this case, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f). 8 AAC 45.050(f)(1) requires that written stipulations of fact must be signed by all parties, and all the parties have signed this document.    Although the parties are resolving a number of outstanding issues, the applicant is not specifically waiving any future benefits.  Consequently, the provisions of AS 23.30.012 (compromise and release) do not apply.  The employee testified at the hearing regarding the nature of his condition and his work capacity as well as the persistence of his heel problems.  The employer agreed that under the unique facts of this case, the employee in all probability could not return to his previous employment as a chef.  The Board finds that the employee has undergone a change in circumstances and the decision of the RBA denying benefits should be modified under AS 23.30.130.

Based on the written stipulation, the parties’ representations in hearing, and the Board’s independent review of the documentary record, the Board will issue an order under 8 AAC 45.050(f)(1), finding the employee eligible for reemployment benefits pursuant to AS 23.30.041.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130.  


ORDER

1. The parties’ stipulation regarding the employee’s eligibility for reemployment benefits is adopted as an order of the Board.  

2. The appeal of the employee of the denial of RBA benefits is dismissed.

Dated at Anchorage, Alaska on April 13, 2005.







ALASKA WORKERS' COMPENSATION BOARD
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Rosemary Foster, Designated Chair







____________________________                                






S. T. Hagedorn, Member







____________________________                                  






John A. Abshire, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GLEN  HORNSBY, employee / applicant, v. WITHIN THE WILD ADVENTURE COMPANY, INC., employer and ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200416037; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska on  April 13, 2005.

                             

 _________________________________

      





                     Shirley A. DeBose, Clerk
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