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P.O. Box 25512                                                                                                              Juneau, Alaska 99802

	MICHAEL L. WALKER, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

WORLD PAVING & ASPHALT,

WORLD PAVING & ASPHALT 

MAINTENANCE,

                                                  Employer,

                                                  And

WESTPORT INSURANCE CORPORATION,

AND ACE PROPERTY  & CASUALTY

INSURANCE COMPANY,

                                                   Insurer,

                                                            Defendants.
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	     FINAL DECISION 

     AND ORDER

    AWCB Case Nos.  200028175M,

    199206474, 200027147
    AWCB Decision No. 05-0123  

     Filed with AWCB Anchorage, Alaska 

     on  May  3, 2005


On February 9, 2005, the Alaska Workers’ Compensation Board (“Board”) heard the insurer Westport Insurance Company (“Westport”) petition for modification of the October 23, 2003 Final Decision and Order, AWCB Decision No. 03-0254.  The Board also heard the request of ACE  Group, (“ACE”), for attorney’s fees and costs. The Board also heard the employee’s request for attorney’s fees.  Westport was represented by Trena Heikes, attorney at law.  ACE USA Group was represented by Alan Tesche, attorney at law.  The employee, Michael L. Walker, was represented by Michael Cohn, attorney at law.  The record was held open to February 18, 2005 for receipt of responses regarding the requests for attorney’s fees and costs.  Upon receipt of the comments regarding attorney’s fees and costs, the record closed February 18, 2005. On March 15, 2005, the Board issued AWCB Decision No. 05-0075. The Board determined it had no jurisdiction over the Westport petition for modification and the petition was dismissed.  The Request for attorney’s fees by ACE was granted and ACE was awarded $6,235.00 in attorney’s fees.  The request of the employee for attorney’s fees was taken under advisement.  The Board reopened the record as to the employee’s attorney’s fees and costs with an affidavit regarding these fees and costs to be submitted to the Board by March 25, 2005.  The employer’s responses from ACE and Westport were to be submitted to the Board and the Board closed the record upon receipt of Westport’s comments April 19, 2005.  The Board reopened the record for receipt of a complete petition from the employee and specifically to include copies of two checks for the employee in the amount of  $22,010.00 and $7,680.06 which were referenced in the petition but inadvertently not included with the original petition.  The record again closed April 26, 2005.  The Board met to consider the petition as a two-member panel which constitutes a quorum under AS 23.30.005(f).

ISSUE
Is the employee entitled to attorney’s fees and costs associated with participation in the proceedings before the Board under AS 23.30.145?


SUMMARY OF THE EVIDENCE
I.  AWCB Decision No. 03-0254
This case involves a series of injuries to the employee  which occurred beginning in the 1990’s and involved the employee’s neck, groin and related conditions.  It also raises questions as to which carrier is responsible for compensation owed to the employee under the last injurious exposure rule.  The Board incorporates by reference the facts set out in AWCB Decision No. 03-0254, issued October 23, 2003, and the facts set out in the Board’s Final Decision and Order in AWCB Decision No. 05-0075, issued March 15, 2005.  In the Final Decision and Order in Michael Walker v. World Paving and Asphalt Maintenance and Westport Insurance Company and ACE Property and Casualty Insurance Company, the Board determined that Westport
 was liable under the last injurious exposure rule for all benefits due to the employee as a result of the injuries of May 16, 2000 (groin) and December 16, 2000 (neck).   The employee was found entitled to continuing medical benefits under AS 23.30.095 for the injuries of May 16, 2000 and December 16, 2000.    Westport was determined responsible for the employee’s ongoing medical expenses for the employee’s groin and neck conditions.  Westport was to pay the employee interest on all late-paid benefits and the employee was to be referred to the reemployment benefits administrator for an eligibility determination.  ACE was to be reimbursed under AS 23.30.155(d) for all costs and attorneys’ fees incurred as the prevailing employer. The comparable request of Westport under AS 23.30.155(d) was denied.  The claim for permanent partial impairment (PPI) was taken under advisement to be addressed by the parties upon completion of further medical treatment.  The claims for temporary total disability (TTD) and temporary partial disability (TPD) were also taken under advisement pending identification of specific time loss periods.  The Board based its decision on the testimony and arguments heard at the September 23, 2003 hearing and the documentary record.  

Westport appealed AWCB Decision No. 03-0254 to the Superior Court.  

II.  Petition for Modification 
On October 18, 2004, Westport filed a Petition for Modification,
 of AWCB Decision No. 03-0254.  In the accompanying affidavit in support of the petition, counsel for Westport alleged that on October 24, 2003, the Board found Westport liable for business owner Michael Walker’s ongoing neck and groin conditions including future surgery based on a work related cervical strain on December 18, 2000 and a groin strain in May 2000.
  According to the affidavit, the Board relied on a report prepared by Dr. Godersky on July 30, 2003 and not placed in evidence by the parties until just three weeks prior to the hearing.  According to the affidavit, as the hearing was less than three weeks away, there was insufficient time remaining for the taking of Dr. Godersky’s deposition or for making him available to testify at the hearing.  According to the affidavit, the Godersky report conveyed no opinion as to Westport’s liability.  Consequently, according to the affidavit, there was no need to confer with or depose him even if there were sufficient time remaining to do so prior to the hearing.  The affidavit  stated that the Board’s decision concluded Westport was liable for all future benefits based on the opinion of Drs. Stinson and Godersky.  The affidavit claimed that the evidence in the record and the attached  affidavit of Dr. Godersky show that the Board’s findings supporting liability based on Dr. Godersky’s and Dr. Stinson’s reports were mistaken and the decision should be modified to accurately reflect Dr. Godersky’s opinion.

Westport also submitted a Memorandum in Support of Petition for Modification.
  It sets out the facts upon which it states the original award of benefits was based.  Among other things, it alleges that ACE was the employee’s company’s workers’ compensation insurance carrier through the employee’s March 4, 1992 injury and a subsequent groin injury.  ACE paid all benefits associated with these injuries and settled with the employee for $51,000.00 in 1999.  The employee then filed claims against Westport, its subsequent workers’ compensation carrier, in connection with May and December 2000 lifting incidents.  According to Westport, these incidents were related to the previous claims that had been settled by ACE.  Westport claimed that the Board erred in relying on Dr. Godersky’s report along with the opinions of Dr. Stinson and O’Malley as supporting the employee’s claim.  Westport contended that the Board’s October 24, 2003 decision should be modified to accurately reflect the medical opinions contained in evidence and to reverse its finding that the May 2000 incident was a substantial factor in the employee’s condition.
  Westport also urged that evidence concerning the employee’s December 2000 condition also be revisited in light of Dr. Godersky’s opinions as reflected in his affidavit, which accompanied the Westport petition for modification. In conclusion, Westport asked the Board to modify its October 23, 2003 decision to show that the employee’s May and December 2000 incidents were temporary aggravations only and not substantial factors in the employee’s ongoing conditions.

On November 9, 2004, the employee filed its answer to the petition.  It maintained a Smallwood objection regarding Dr. Godersky’s testimony.  The employee also maintained that there had been no change justifying the petition for modification.  The employee alleged that the petitioner has no excuse for failing to present any evidence before the Board’s decision of October 23, 2003.  The employee maintained that the actions of Westport were in bad faith and that Westport never explained why it took almost a year to challenge the Board’s findings.  

On November 18, 2004, counsel for Westport executed an Affidavit of Readiness for Hearing. The employee through counsel responded on November 29, 2004 with its Affidavit in Opposition to Affidavit of Readiness for Hearing.
  The employee asserted that jurisdiction is with the Superior Court since Westport has appealed the decision.
  The employee maintained that the Board must consider the petition as a preliminary matter before modification is decided.  As the employee had not been paid benefits pending the appeal, more litigation would prolong the period the employee has gone without benefits along with causing additional expenses in preparation for the hearing on modification.  The employee maintained that Dr. Godersky’s affidavit is inadmissible hearsay and as such, cannot form the basis for modification  

ACE USA Group also filed its Affidavit of Opposition dated November 30, 2004.
  ACE opposed Westport’s request for hearing before the Board.  ACE maintained that the Superior Court has exclusive jurisdiction over this case, and, as no stay has been granted, the Board should first decide if it had jurisdiction over the petition before further action on the petition is taken.
  ACE also contended that Westport had not shown grounds for modification under AS 23.30.130.  According to ACE, once the Board determined it had jurisdiction, it should then reopen the matter to take further evidence to evaluate whether the modification should be granted.  ACE also maintained that the affidavit of Dr. Godersky constituted inadmissible hearsay which cannot be used for modification without cross examination.  ACE also requested that if the petition is to be considered by the Board, the Board should also allow rebuttal testimony. 

III.  AWCB Decision No. 05-0075 

The issues regarding the petition for modification were briefed and oral argument before the Board was heard February 9, 2005.  AWCB Decision No. 05-0075 was issued March 15, 2005.  It found that based on the arguments advanced by the employee and ACE, the Board had no jurisdiction over the Westport petition for modification and the petition was dismissed.  The Board also granted the ACE request for attorney’s fees and awarded ACE $6,235.00.  

The order also took the employee’s request for attorney’s fees under advisement.  The Board reopened the record to allow submission of the employee’s affidavit of attorney’s fees and costs.  The Board also invited comments from ACE and Westport on the attorney’s fees issue.    

In addressing the matter of the employee’s request for attorney’s fees, the Board stated at pages 16-18 of AWCB Decision No. 05-0075:

“III.  Attorney’s fees requested by the employee
AS 23.30.145 provides in pertinent part:



(b) If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medi​cal and related benefits and if the claimant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reasonable attorney fee. The award is in add​ition to the compensa​tion or medical and related bene​fits ordered.  

The employee seeks an award of attorney's fee under AS 23.30.145(b) for successfully defending the Westport petition to modify the Board’s earlier decision finding the employee entitled to payment of medical expenses, interest on late-paid benefits, referral for reemployment benefits, possible PPI, TTD and TPD.  AS 23.30.145(b) requires the attorney’s fee awarded to be reasonable.  The Board’s implementing regulation, 8 AAC 45.180(d) requires that a fee awarded under 145 (b) be reasonably commensurate with the work performed.  It also requires the Board to consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  Applying these considerations to the employee’s claim, we find this matter involves the employee’s claim for payment of medical expenses and other benefits which has been tenaciously resisted by Westport.  Based on review of the employee’s affidavit of fees and the record in this case, we find the hours expended by the employee are reasonable and necessary to securing the employee’s medical and related benefits  

In keeping with the Alaska Supreme Court’s instructions in Bignell,
 the Board will award the employee legal fees that recognize the value of the reasonable legal representation, and fully compensate his attorney.  Having considered the nature, length, and complexity of the services performed, the resistance by the employer, as well as the amount of benefits resulting from the services obtained, the Board finds the above-mentioned attorney’s fees are reasonable.  Although we would award reasonable attorney fees for the hours actually expended in connection with responding to Westport’s petition for modification, here the record does not show that the affidavit was filed three working days prior to the hearing as required by 8 AAC 180. The employee is not entitled to an award of reasonable attorney’s fees in the amount of $1,925.00 where the affidavit was not filed three working days prior to the hearing as required by 8 AAC 45.180.  However, while the employee may not be entitled to recover under AS 23.30.145(b), the employee may still be entitled to recover under AS 23.30.145(a) based on the amount of compensation paid.  In the Board’s order of October 23, 2003, the Board allowed the employee medical benefits along with undermined amounts of PPI, TTD, TPD and possible reemployment benefits.  No attorney fees or costs were allowed for the employee at that time as the employee was represented by his wife in the September 23, 2003 proceeding.   The employee has since retained counsel who appeared at the February 9, 2005 proceeding arguing the merits of the Westport petition for modification.  The Board finds that the appearance and the employee’s arguments on behalf of the employee have been of significant benefit to the employee.   Notwithstanding the fact that the employee has been awarded benefits by the Board, he has yet to receive them as a result of the appeal process.  The amounts of these benefits have yet to be determined, however, they will be substantial.  

Under AS 23.30.135(a), the Board has discretion to determine how best to conduct the hearing process.  Subsection (a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

8 AAC 45.190 allows the Board to exercise its discretion to waive a procedural requirement where manifest injustice would result from strict application of the regulation.  The rule states in full:

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

Under these circumstances, the Board finds that the employee has benefited significantly from having counsel appear on his behalf to present argument on the petition for modification.  This order denied the petition and in view of the obvious benefit to the employee, we will exercise our discretion and reopen the record to allow the employee to resubmit the request for attorney fees and costs keeping in mind the value of the benefits awarded in the October 23, 2003 order.  The employee may also choose to maintain its claim for actual fees.  After the time period for submission of the employee’s attorney fees claim, the employers ACE and Westport are entitled to respond with comments on the employee’s submission. “ 

The Board retained jurisdiction over the matter of the employee’s attorney’s fees  which, upon receipt of the submissions of the parties, will be addressed by further order of the Board.  

IV. Submissions of the Parties on the Employee Attorney’s Fees Issue

The Board now turns to the matter of the employee’s claim for attorney’s fees which was taken under advisement in AWCB Decision No. 05-0075.  

A.  Employee’s Petition for Award of Attorney Fees
The employee submitted its petition for award of attorney fees on March 29, 2005.
  The employee noted that at the present time there remain undetermined amounts of PPI, TTD, TPD and reemployment benefits, interest, penalties and medical benefits.  The employee and his counsel assert that they will retain the right to request fees pursuant to AS 23.30.145(a) and 8 AAC 45.180 as these amounts are finalized.  In the meantime, the employee has received  $22,010.00 and $7,680.00 from Westport.  The employee’s attorney claims $250 (25% on the first $1,000.00) and $2,689.00 (10% on the remainder).  In addition, medical expenses of $11,996.26 were owed by Westport to providers to Dr. Stinson/Cornerstone Credit and $90.00 to Dr. Stinson.  The employee’s counsel also indicates $500.00 was paid by the employee to Denali Anesthesia and $303.00 to Valley Hospital for an additional 10% of $1,288.92 for a total of $4,407.92.  As counsel is seeking statutory attorney fees under AS 23.30.145(a), no affidavit was submitted.

B. ACE Conditional Non Opposition to Petition for Award of Attorney Fees

ACE filed its conditional non-opposition of award of attorney fees on March 29, 2005 noting that the attorney fees request was directed solely to Westport.

C. Westport Opposition for Employee Request for Attorney Fees

On April 19, 2005, Westport filed its opposition to the petition for the employee attorney fees.
  Westport asserts that as the employee’s counsel did not appear in this matter until April 2004, there is no basis for the employee’s claim for attorney’s fees from the October 23, 2003  Decision and Order of the Board in AWCB Decision No. 03-0254.  Westport asserts that the only basis for award of attorney fees for the employee would be based on its participation in the petition to modify and it has already received attorney fees for this participation.  Therefore, according to Westport, the employee is not entitled to any further attorney fees.  Westport also contends that the employee is not entitled to additional attorney fees for his efforts in terminating the stay in the superior court appeal as the Board has no jurisdiction over activities generating attorney fees at the superior court level.
  Westport did not challenge the employee’s calculation of its attorney fees in its March 29, 2005 filing before the Board.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.145. sets out the Board’s statutory authority for awards of attorney fees.  It provides:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. .. 

(c) If proceedings are had for review of a compensation or medical and related benefits order before a court, the court may allow or increase an attorney's fees. The fees are in addition to compensation or medical and related benefits ordered and shall be paid as the court may direct. 

8 AAC 45.180. Costs and Attorney's Fees provides:

(a) This section does not apply to fees incurred in appellate proceedings. 

(b) A fee under AS 23.30.145 (a) will only be awarded to an attorney licensed to practice law in this or another state. An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition. An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145 (a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. 

(c) Except as otherwise provided in this subsection, an attorney fee may not be collected from an applicant without board approval. A request for approval of a fee to be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed. Board approval of an attorney fee is not required if the fee 

(1) is to be paid directly to an attorney under the applicant's union-prepaid legal trust or applicant's insurance plan; or 

(2) is a one-time-only charge to that particular applicant by the attorney, the attorney performed legal services without entering an appearance, and the fee does not exceed $300. 

(d) The board will award a fee under AS 23.30.145 (b) only to an attorney licensed to practice law under the laws of this or another state. 

(1) A request for a fee under AS 23.30.145 (b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145 (a), if AS 23.30.145 (a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. 

(2) In awarding a reasonable fee under AS 23.30.145 (b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved. 

(e) Fee contracts are not enforceable unless approved by the board. The board will not approve attorney's fees in advance in excess of the statutory minimum under AS 23.30.145 . 

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. The following costs will, in the board's discretion, be awarded to an applicant: 

(1) costs incurred in making a witness available for cross-examination; 

(2) court reporter fees and costs of obtaining deposition transcripts; 

(3) costs of obtaining medical reports; 

(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition; 

(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection; 

(6) costs for telephonic participation in a hearing; 

(7) costs incurred in securing the services and testimony, if necessary, of vocational rehabilitation experts; 

(8) costs incurred in obtaining the in-person testimony of physicians at a scheduled hearing; 

(9) expert witness fees, if the board finds the expert's testimony to be relevant to the claim; 

(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; 

(11) the costs of a licensed investigator, if the board finds the investigator's services to be relevant and necessary; 

(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary; 

(13) reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant's attendance is necessary; 

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk 

(A) is employed by an attorney licensed in this or another state; 

(B) performed the work under the supervision of a licensed attorney; 

(C) performed work that is not clerical in nature; 

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and 

(E) does not duplicate work for which an attorney's fee was awarded; 

(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; 

(16) government sales taxes on legal services; 

(17) other costs as determined by the board. 

(g) Costs incurred in attending depositions not necessitated by a Smallwood objection may be awarded only where the board finds that attendance at the deposition was reasonable. 

(h) Board approval of an attorney fee is not required if the fee is paid by the employer to the employer's attorney. 

The Board has reviewed the submissions of the employee, ACE and Westport on the attorney fees issue.  We find that the employee is seeking attorney fees for benefits which have been paid by  Westport for the employee after issuance of the Board October 23, 2003 decision in AWCB Decision No. 03-0254.  The employee is not seeking attorney fees for its superior court appearances and activities and, as Westport correctly points out, the Board has no jurisdiction to issue awards of attorney fees for appearances other than before the Board.   However, the Board does have jurisdiction over benefits which have been paid to the employee since the issuance of the October 23, 2003 order.  The Board finds that with the assistance of counsel, the employee might received these benefits.  We accept the employee’s calculation under AS 23.30.145 based upon receipt of checks from Westport and payment of outstanding medical expenses.  The Board finds that the employee is entitled to attorney fees of $4,407.92.  The Board further finds that the employee may well be entitled to further attorney fees as the amounts owed for PPI, TTD, TPD, reemployment benefits, interest, penalties and additional medical benefits are determined.  Under these circumstances, the Board will retain jurisdiction over the matter of the employee’s attorney fees associated with these future benefit amounts. 


ORDER
1. The employee is awarded attorney fees of  $4,407.92 pursuant to AS 23.30.145(a).  The Board recognizes that the amounts of some of the employee’s benefits have yet to be determined and will entertain future attorney fees requests from the employee as the finalized amounts become available.  

2. The Board will retain jurisdiction over the matter of the employee’s attorney fees pending submission by the employee of further petitions for award of attorney fees. 

Dated at Anchorage, Alaska this 3rd day of  May, 2005.





ALASKA WORKERS' COMPENSATION BOARD

                                                                                                                          ______________________________                                






            Rosemary Foster, Designated Chair








_______________________________                                






             Dave Kester, Member

APPEAL PROCEDURES
This order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL L. WALKER, employee / applicant; v. WORLD PAVING & ASPHALT and WORLD PAVING & ASPHALT MAINTENANCE., employers,  v. WESTPORT INSURANCE CORPORATION, ACE PROPERTY & CASUALTY INSURANCE COMPANY, insurers / defendants; Case Nos. 200028175M, 199206474, 200027147; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  May  3rd , 2005.

                        _________________________________

      





                                         Carole Quam, Clerk
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� Westport provided coverage for the employer for the period from June 1999 through 2001.  ACE provided coverage for the employer from 1989 through June 1997.


� October 18, 2004 petition for modification


� October 19, 2004 Affidavit of Trena Heikes in Support of Petition for Modification at 2


� Id. at 3


� October 19, 2004 Memorandum in Support of Petition for Modification


� Id. at 4-5


� Id. at 7


� November 29, 2005 Affidavit in Opposition to Affidavit of Readiness for Hearing


� Id. at 2


� November 30, 2004 ACE USA Group Affidavit of Opposition


� While no stay had been granted at the time ACE’s comments were submitted, the Superior Couret eventually did issued a stay of the appeal on February 9, 2005 to be effective 90 days to provide the Board with an opportunity to determine whether to reopen the administrative proceedings.  World Paving and Asphalt vs. Michael Walker, et.al., Case No. 3AN 03-12954 CI, issued February 9, 2005. 


� 718 P.2d at 975.


� March 29, 2005 Petition for Award of Attorney Fees.  At the Board’s request, the employee submitted another lettr which included copies of the checks for $22,010.00 and $7,680.05 which had been inadvertently omitted from the employee’s March 29, 2005 filing.


� March 29, 2005 Conditional Non Opposition to Petition for Award of Attorney Fees


� April 19, 2005 Opposition to Petition for Attorney Fees of Employee/Owner Michael Walker


� Id. at 2
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