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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             
Juneau, Alaska 99802-5512

	CHRISTOPHER J. ERPELDING, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

R & M CONSULTANTS, INC., 

                                                   Employer, 

                                                   and 

SEABRIGHT INS. CO., WAUSAU INS. CO., and EAGLE PACIFIC INS. CO., 

                                                  Insurers,

                                                            Defendants.

	)
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)

)

)
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)

)

)

)
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)

)

)

)

)

)
	       FINAL DECISION AND ORDER

      ON RECONSIDERATION/CLARIFICATION

      AWCB Case No.  200411348M
      AWCB Decision No.  05-0125

       Filed with AWCB Anchorage, Alaska 

       On May 6, 2005

	
	)
	


The Alaska Workers’ Compensation Board (“Board”) heard, on the written record, the employer’s Petition for Reconsideration/Clarification of Decision No. 05-0085.  The Board received the employer’s brief on April 6, 2005, and closed the record as of that date.  Attorneys Michael Budzinski, Elise Rose and John Harjehausen represented the employer and its various workers’ compensation insurance carriers (“employer”).  The employee appeared pro se.

ISSUES
Should the Board reconsider its decision in Erpelding v. R & M Consultants, Inc., AWCB Decision No. 05-0085 (March 22, 2005), ordering a medical evaluation pursuant to AS 23.30.110(g)?


SUMMARY OF THE EVIDENCE
The Board incorporates by reference the facts of its previous decision.  On April 6, 2005, the employer filed a petition for reconsideration and clarification.
  The employer argued that the employee should not undergo a second independent medical evaluation prior to undergoing an employer’s medical evaluation and also asked the Board to clarify the scope of the evaluation.
  In addition, the employer argued that the Board should reconsider its decision regarding the joinder issue and join the claims prior to the Board’s medical evaluation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Administrative Procedure Act at AS 44.62.540 provides, in pertinent part, as follows:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .

The Board has carefully reviewed the record and its prior decision.  It affirms the prior decision and denies the employer’s petition for reconsideration.  Specifically, the Board finds that the employer is essentially rearguing the joinder issue and has presented no facts or arguments on that issue that were not before the Board when it rendered its previous decision.

With respect to clarification of the scope of the AS 23.30.110(g) evaluation, the Board finds that this issue is currently moot, as a hearing on the appropriate physician(s) for the evaluation has been set for May 18, 2005.

Finally, with respect to the timing of the evaluation, the Board has already ordered the employee to participate in a discovery deposition.  If the employee has not submitted to this deposition as ordered by the Board, the employer may petition for sanctions, including dismissal of the claim.  In addition, the employer may petition to compel the employee to attend its medical evaluation pursuant to AS 23.30.095(e).  

The Board is mindful of the employer’s desire to proceed to the AS 23.30.110(g) evaluation with full information on the employee’s medical background and claimed injuries.  However, the Board believes that an AS 23.30.110(g) evaluation, and that the issues to be heard before the Board on May 18, 2005 may further determine the appropriate timing for the evaluation.


ORDER
The employer’s petition for reconsideration/clarification is denied.


Dated at Anchorage, Alaska this 6th day of May, 2005.
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Krista M. Schwarting, Designated Chair
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Royce Rock, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration/Clarification in the matter of CHRISTOPHER J. ERPELDING employee/applicant v. R & M CONSULTANTS, INC., employer;  SEABRIGHT INSURANCE CO.;  KEMPER CASUALTY INSURANCE CO.;  NORTH AMERICAN SPECIALTY INS. CO.;  WAUSAU UNDERWRITERS INS.;  EMPLOYERS INS. CO. OF WAUSAU, insurers/defendants; Case Nos. 200422861, 200415494, 200411348, 200226213, 200128492, 200324571, 200226063, 200226221, 200324626, 200226222, 200128497; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of May, 2005.
                             
_________________________________

                            





Shirley A. DeBose, Clerk
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� See Petition for Reconsideration/Clarification, dated 4/6/05.


� For purposes of this Decision, the Board assumes that the employer is referring to the AS 23.30.110(g) evaluation, and not a second independent medical evaluation per se.
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