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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PATRICIA A. PETIT, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNITED PARCEL SERVICE,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL FIRE INS. CO.,

                                                  Insurer,

                                                            Defendants.

	)
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200306115
        AWCB Decision No.  05-0131

         Filed with AWCB Anchorage, Alaska

         on May 16, 2005


We heard the employee’s claim for attorney’s fees and costs on the basis of the written record at Anchorage, Alaska on April 20, 2002.  Attorney Michael Jensen represents the employee.  Attorney Jeffrey Holloway represents the employer.  We closed the record on April 20, 2005.  


ISSUE
What is an appropriate award of attorney’s fees and costs under AS 23.30.145.  


SUMMARY OF THE PERTINENT EVIDENCE
We incorporate by reference the facts as detailed in our prior decision, Petit v. United Parcel Service, AWCB Decision No. 05-0036 (February 3, 2005) (Petit I).  In Petit I, the employer denied continued compensability of the employee’s carpal tunnel syndrome treatment and associated timeloss.  The Board in Petit I denied the employer’s section .100 notice defense and found the employee’s claims compensable.  At page 16 we concluded:  “We conclude the industrial exposure of the employee’s right upper extremity is work-related and compensable.  The employer is liable for continuing medical treatment and timeloss benefits for the work related condition.”  

The Board also awarded interest at the statutory rate.  At page 19 we found the employee prevailed on her claim, and concluded that an award of attorney’s fees was appropriate under subsection .145(b).  Nonetheless, at 19 – 20, the Board found as follows: 

However, we are troubled with several aspects of the employee’s Affidavit of Attorney’s fees.  First, we find the requested $265.00 per hour to be excessive (at least in this case);  the issues were not complex, and the medical evidence was weighted significantly in the employee’s favor.  Second, we find no itemization of the actual hours performed by the employee’s counsel.  Third, we do not award costs for “Fax Charges” or the employee’s counsel’s mileage to attend a deposition.  Fourth, the initial affidavit claims copies in the amount of $104.75.  We query how the .75 could come up when the Board allows only .10 per page for copies.  Fifth, there is no explanation why multiple messenger services and express mail were necessary, totaling $127.30.  Last, we find it suspicious that the first affidavit lists postage at $52.75 and telephone charges at $96.72.  The subsequent affidavits list postage at $15.00 and $2.00 even.  The subsequent affidavits list telephone charges of $10.00, $30.00, and $20.00 even.  We doubt this is accurate.  

Because of the disparities listed above, we decline to award attorney’s fees at this time.  We direct the employee’s counsel to file a detailed, comprehensive, itemized affidavit of fees and costs within 14 days of this decision.  The employer shall have 14 days to respond with any opposition.  We reserve jurisdiction over our award of reasonable attorney’s fees and costs.  

The employee responded that his hourly rate of $265.00 had been previously awarded in Knack v. Sampson Steel, AWCB Decision No. 03-0236 (September 30, 2003).  The employee argues that the employer refused to authorize needed medical treatment, and asserts that the employer’s defense was “aggressivley [sic] fought and in which the employer has acted with such dishonor.”  . . . “If any case justifies the higher hourly rate it is this case.”  (Explanation at 2).  The employee asserts we should allow copies at $0.25 per page as the Board charges $0.35 for copies it makes.  

In its response, the employer argues that the $265.00 per hour sought by Mr. Jensen is excessive, and “The Board should reject such incendiary, dishonest, and unnecessary accusations.  In fact, the Board should refuse to award any fees at all in this case.”  (Response at 2).  The employer asserts that this case was no more aggressive than any other case with factual and medical disputes.  The employer asserts that the fees sought by Employee’s counsel are more than double the its fees.  The employer objects to the employee’s counsel’s method of “block billing.”  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

We find, as we found in Petit I, that the employer controverted and otherwise resisted paying the employee medial and timeloss benefits associated with her right upper extremity condition.  As the employee has prevailed in Petit I, we conclude we may award attorney's fees under subsection .145(b). We also conclude that an award of reasonable fees is appropriate in this case.  

Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.

Payment of attorney’s fees in the Workers' Compensation forum is contingent upon the employee prevailing upon issues presented to the Board.  We find the employee's counsel has practiced in the specialized area of workers' compensation law for many years.  In light of Mr. Jensen’s expertise and extensive experience, and the contingent nature of workers' compensation practice, we find $250.00 per hour to be a reasonable hourly rate for Mr. Jensen in this case.  We find the issues were not extraordinary or novel, and the employee enjoyed favorable medical evidence.  

The affidavits reflect total billing hours at 90.10.  We find these hours to be excessive.  First, we will reduce the attorney hours for all time billed after our February 3, 2005 decision;  we will not award hours for Mr. Jensen to correct his previous deficient statements.  These hours total 9.8 attorney hours and 1.3 hours for paralegal time.  We find the remaining 80.3 hours to be reasonable and necessary in light of the important benefits obtained for the employee (primarily reinstatement of medical benefits).  We will award a total of $20,075.00 in attorney’s fees (80.3 X 250.00/ hr = $20,075.00).  We find absolutely no evidence to indicate the employer or counsel acted “with dishonor” and we find the employee’s accusations baseless;  this was a relatively routine case, weighted in favor of the employee.  

We find the majority of the other claimed costs to be reasonable and necessary and awardable under 8 AAC 45.180, with exceptions.  First, the employee offered no explanation why the “Messenger” was needed;  that $170.00 cost is deducted.  Second, we will strike the 1.3 hours of paralegal billing after February 3, 2005, deducting 136.50.  We find the allowable costs total $7,991.07 We find the employer shall pay a total of $28,063.57 for attorney’s fees and costs.


ORDER
The employee is awarded, and the employer shall pay $28,063.07, for a reasonable award of attorney’s fees and costs.  

Dated at Anchorage, Alaska on May 16, 2005.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PATRICIA A. PETIT employee / applicant; v. UNITED PARCEL SERVICE, employer; LIBERTY MUTUAL FIRE INS. CO., insurer / defendants; Case No. 200306115; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 16, 2005.

                             

 _________________________________

      




                                 Shirley A. DeBose, Clerk
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