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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SEAN A. COLETTE, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

ARCTIC LIGHTS ELECTRIC, INC.,

                                                  Employer,

                                                   and 

WESTPORT INSURANCE CORP.,

                                                  Insurer,

                                                            Respondants.
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	          INTERLOCUTORY 

          DECISION AND ORDER

        AWCB Case No.  200002499
        AWCB Decision No.  05-0135

         Filed with AWCB Anchorage, Alaska

         on May 19, 2005


We heard the employee’s petition for discovery sanctions on April 27, 2005, at Anchorage, Alaska.  The employee appeared, representing himself.  Attorney Michael Budzinski represents the employer.  We closed the record at the hearing’s conclusion.  


ISSUE
What is the appropriate sanction for the employer’s excessive change of physicians by William Mayhall, M.D.?  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary for us to decide the narrow issue before us.  At the time of his injury, the employee worked for the employer as a journeyman electrician.  On February 9, 2000, the employee slipped on ice, and fell, fracturing his left ankle.  The employer accepted the employee’s injury as compensable, and the eligibility for reemployment benefits process was initiated.  Based on the employer’s offer of alternative employment, disputes arose regarding the employee’s entitlement to reemployment benefits.  

To resolve the disputes, the parties (including the employee’s counsel at that time) entered into a compromise and release agreement (C&R), resolving all issues.  In exchange for $30,000.00, the employee agreed to waive all benefits, excepting only medical treatment.  The C&R references a September 7, 2001 report by William Mayhall, M.D.  The C&R was approved by the Board on January 31, 2002.  We now look to the events leading up to the C&R.  

At the request of the employer, the employee was first evaluated by Douglas Bald, M.D., an orthopedic surgeon, on August 15, 2000.  Dr. Bald opined that he did not believe the employee would be able to return to work as an electrician and recommended continued medical treatment.  The employee was next evaluated at the request of the employer, by a panel consisting of Ilmar Soot, M.D., an orthopedic surgeon, and James Robinson, M.D., Ph.D., a physiatrist.  The panel opined that the employee was unable at that time to return to work as an electrician based on his industrial injury.  The panel noted the employee may have complex regional pain syndrome issues that may be treated with medications.  

Next, at the request of the employer, the employee was evaluated by William Mayhall, M.D., an orthopedic surgeon, on September 7, 2001.  Dr. Mayhall agreed that the employee had a pain syndrome based on the fact that none of his treatments or medications have provided relief.  Dr. Mayhall noted at page 11 of his report:  “I believe that a psychiatric evaluation and opinion would be indicated.  It is my impression that he does need treatment for the pain syndrome and possible depression.”  On December 10, 2001, the employer controverted benefits, and the employee subsequently filed a claim.  The employee also raised the issue of the validity of Dr. Mayhall as an employer’s physician, as an excessive change of physicians.  

Again, the C&R closing all benefits except medical benefits was approved on January 31, 2002.  On June 15, 2002 the employee was re-evaluated by Dr. Robinson at the employer’s request.  Dr. Robinson diagnosed:  “Mr. Colette presents with multiple pain complaints  that defy any medical diagnosis.”  . . . “My overall impression is that his condition should be construed as a chronic diffuse pain syndrome rather than a relatively specific diagnosis such as complex regional pain syndrome.”  Dr. Robinson noted that the employee’s pain complaints appear to be deteriorating, not improving.  He opined the employee would be a “poor candidate” for implementation of a spinal cord stimulator, as recommended by the employee’s treating physician.  Dr. Robinson recommended the employee treat at a multi-disciplinary pain center, such as Virginia Mason in Seattle.  In a letter dated September 3, 2003, Dr. Soot recommended the employee be evaluated by a neurologist, such as Jacqueline Weiss, M.D.  

A second evaluation with Dr. Mayhall was scheduled for September 6, 2003.  The employee again complained about the excessive change in physicians to his counsel at that time.  The employee asserts that his counsel informed him that as Dr. Mayhall and Drs. Soot and Robinson all practiced out of the T.I.M.E. office, all three should be considered the same panel.  The employee’s counsel then consulted with the employer’s counsel and advised that it was in fact an excessive change.  The second appointment with Dr. Mayhall was cancelled.  

The employee has also filed a third party action in superior court that is also moving through that system.  At the request of the employee’s third party defense, the employee was evaluated by Clifton Baker, M.D., an orthopedist, and Lynne Adams Bell, M.D., Ph.D., a neurologist, on October 3, 2003.  The panel diagnosed subjective pain complaints.  This panel noted that it was “imperative that he be evaluated by an independent psychiatric evaluator.”  This panel relied on Dr. Mayhall’s reports.  

On referral from Dr. Soot, the employee was evaluated by Dr. Weiss, on October 17, 2003.  She opined that the procedure recommended by Lee Dellon, M.D., the employee’s physician, (a decompression of the peroneal nerve and a fasciotomy) are not recommended.  She recommended the employee have repeat electrodiagnostic studies.  She also recommended that Dr. Mayhall do a repeat orthopedic evaluation.  Dr. Weiss recommended an independent psychiatric evaluation of the employee be conducted.  

Based on the disputes between the employee’s and the employer’s physicians, a second independent medical evaluation (SIME) was ordered by the Board with Marilyn Robertson, M.D., on August 10, 2004.  Dr. Robertson agreed that the procedures recommended by Dr. Dellon are not recommended, and she would not recommend any additional treatment for the industrial injury.  She opined that the employee does not need to be provided a motorized scooter for ambulation.  She opined the employee does suffer from depression, but believed that condition to be preexisting.  Dr. Mayhall’s September 2001 report was included in the medical records sent by the Board.    

The employee filed his Petition on October 21, 2004, seeking:  “Remove Dr. William T. Mayhall’s reports and records from medical file.  Excessive changes in physicians.”   At a prehearing held on January 11, 2005, the employer did not oppose striking the reports of Dr. Mayhall from the Board file.  The employee subsequently filed a petition asking the Board to remove all records which refer to Dr. Mayhall’s September 7, 2001 report, including the reports of Drs. Weiss, Klecan and Robertson.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Excessive Change in Physician.
The Alaska Workers' Compensation Act (the Act), AS 23.30 et. seq., gives each injured worker the right to choose an attending physician. AS 23.30.095(a). Similarly the employer has a right to choose a physician to examine the employee.  AS 23.30.095(e). However, to curb potential abuses -- especially doctor shopping -- the Act allows an injured worker or employer to change designated physicians only once without first obtaining the other party’s written consent.  The rule against excessive physician change is intended to curb opinion shopping.  See, e.g., HCS CCS SB 322 Sectional Analysis dated April 6, 1988.  However, when a designated physician refers the injured employee to a specialist, this is not considered a change in physician.  AS 23.30.095(a) & (e).  


AS 23.30.095 provides in part:

(a) . . .Where medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians. . . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice . . .The employer may not make more than one change in the employer’s choice of physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians. . . .

Here, Drs. Robinson and Soot, and Dr. Mayhall all conducted their employer’s medical evaluations (EME's) under the auspices of the same organization, T.I.M.E. Under these circumstances, every doctor who is booked for an EME through T.I.M.E. is not treated as one EME doctor or a panel, especially when there is no referral.  Wellman v. Southeast Alaska Sportfishing, AWCB Decision No. 04-0140 (June 17, 2004); Richardson v. American Linen Supply, AWCB Decision No. 02-0271 (December 19, 2002).  

A substitution may also occur and a new physician designated when the original physician is no longer available because s/he has closed their practice, moved out of state, or refuses to treat the employee.  Bloom v. Teckton Inc., 5 P.3d 235 (Alaska 2000) (discussing physician substitution versus change of physician by the employee); 8 AAC 45.082(c). Under these circumstances, the Board does not consider this to be a change in physician for purposes of AS 23.30.095(a) and (e).  The employer has not argued this exception to the rule.  Nor is it apparent from the record presented that this exception is applicable.  Therefore, we find that the employer is not entitled to the protection of 8 AAC 45.082. 

We find the employer’s first choice of EME physician was Dr. Bald.  We also find that the employer exercised its one change by sending the employee to Drs. Robinson and Soot (as a panel).  We find, based on the employer’s concession, that the examination by Dr. Mayhall was an impermissible change of physician.  As the evaluation with Dr. Mayhall was completed without written authorization from the employee or referral, we find it is the product of an excessive unauthorized change in physician.  

2. The Appropriate Sanction/Remedy.

Having found the evaluation by Dr. Mayhall to be an impermissible excessive change of physician, we now must determine an appropriate sanction / remedy that most appropriately assists us to best ascertain the rights of the parties.  AS 23.30.13f5.  It is well settled that if the limits in AS 23.30.095(a) and AS 23.30.095(e) regarding changing physicians are to have any meaning, there must be some penalty imposed when an employer fails to obtain an employee’s consent, or visa versa.  To hold otherwise would render the limit meaningless, and would permit parties to “doctor shop” without concern for the clear prohibition of that course of action.  Accordingly, the Board has chosen to refuse to recognize the reports of EME or attending physicians chosen in violation of AS 23.30.095(a) and (e). See, Anderson v. Federal Express, AWCB Decision No. 98-0104 (April 24, 1998); Jaouhar v. Marnco, Inc., AWCB Decision No. 98-0166 (June 24, 1998); Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995). 

In Lau v. Caterair International, AWCB Decision No. 00-0055 (March 24, 2000), the Board found the employee made an unauthorized change in physician in violation of AS 23.30.095(a).  As a result, the Board excluded the opinions of the unauthorized physician from the record.  In Baker-Withrow v. Crawford & Company, AWCB Decision No. 00-0162 (July 28, 2000), the Board concluded that reports of physicians chosen in violation of AS 23.30.095(e) may not be considered by an SIME physician. In Endres v. Cook Inlet Tribal Council, AWCB Decision No. 02-230 (November 4, 2002), the Board concluded the reports of physicians chosen in violation of AS 23.30.095(a) also may not be considered by an SIME physician. In Kosednar v. Northern Grains, Inc., AWCB Decision No. 95-0314 (November 15, 1995), the Board excluded from the record for all purposes, the report of a doctor who had been obtained in violation of AS 23.30.095(e).  We see no reason our decision in this case would be any different from the Board decisions cited above.  Dr. Mayhall’s September 7, 2001 report is excluded from the record and shall not be relied upon in making the decision on the merits.  

More problematic is the “fruit of the poisonous tree” theory;  that all reports that have references to Dr. Mayhall’s excluded report shall also be stricken.  The employer has acknowledged that to rehabilitate reports by subsequent physicians that refer to Dr. Mayhall’s improper report, it will be required to depose these physicians, to determine what impact, if any his report had/has on their opinions.  We take administrative notice that deposing five or more physicians will be burdensome, both temporarally and monetarily.  We find Dr. Mayhall’s report to be rather innocuous in nature, and may well support the employee’s claim more that it damages the employee’s claim.  Because the employer acknowledges it will have to depose subsequent physicians to determine what extent, if any, the impermissible report has on their opinions, we will not exclude every report that refers to or mentions Dr. Mayhall’s 2001 report.  


ORDER
The September 7, 2001 examination by Dr. Mayhall was in violation of AS 23.30.095(e) and that report shall be excluded.  Any reports that reference that report must be rehabilitated by the deposition process, to be relied upon.  


Dated at Anchorage, Alaska on May 19, 2005.  
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Royce Rock, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of SEAN A. COLETTE employee / petitioner; v. ARCTIC LIGHTS ELECTRIC, INC., employer; WESTPORT INSURANCE CORP., insurer / respondants; Case No. 200002499; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 19, 2005.

                             

 _________________________________

      




                                 Shirley A. DeBose, Clerk
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