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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DONALD W. VIRDEN, 

                                                  Employee, 

                                                         Applicant

                                                   v. 

CITY OF BETHEL, 

                                                  Employer,

                                                   and 

ALASKA MUNICIPAL LEAGUE OINT INSURANCE ASSOCIATION,

                                                  Insurer,

                                                      Defendants.

	)
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200111314
        AWCB Decision No.  05-0142

         Filed with AWCB Anchorage, Alaska

         on May  25, 2005


On May 4, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to continue the hearing set for May 12, 2005.  The employee appeared and represented himself.  Attorney Mark Figura represented the employer and insurer (“employer”).  The Board consisted of a two-member panel, which constitutes a quorum.
  The record closed at the conclusion of the hearing on May 4, 2005.  The Board orally granted the continuance at the hearing.  Additionally, the Board entered further oral orders.  The Board hereby memorializes that order.  


ISSUES
Shall the Board grant a continuance of the hearing under 8 AAC 45.074?


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary for the Board to decide the narrow issue of whether to grant a continuance.  The employer petitioned the Board to continue the hearing scheduled for May 12, 2005, and to order the employee’s attendance at a deposition.  

The employee, while working for the employer as a mechanic, reported three injuries.  On May 26, 2001 a truck brake drum fell and injured his right elbow.
  On June 3, 2001, while priming a water pump, the water pressure in the hose was too much for one person and the employee was slammed to the ground, injuring his back, head, and right elbow.
  On June 12, 2001, the employee slipped in a puddle of water and oil and injured his back and elbow.
  The employer initially accepted the employee’s claim.  

The employee was evaluated by numerous physicians of various specialties in 2001, including a neurologist, Kenneth Pervier, M.D.; an audiologist, Bret Rosane, M.D.; an opthamalogist, Oliver Korshin, M.D.; and a neurosurgeon, Lawrence Dempsey, M.D.  

A MRI
 of the employee’s brain taken on August 7, 2001, due to the vision and hearing changes the employee was experiencing.  The MRI revealed a 5 mm lesion within the left corpus callosum, which Chakri Inampudi, M.D., diagnosed as multiple sclerosis.
 

The Board received a memorandum from the employee on January 23, 2003, while the employee was incarcerated at the Palmer Correctional Center, in which the employee states that although he was supposed to have surgery with Dr. Dempsey, he did not show up for the operation because he was afraid he would not be able to walk again.

The employee was without treatment for an extended period of time.  Upon receiving treatment on December 6, 2004, at the Anchorage Neighborhood Health Center, the employee reported to Jeffery Kim, M.D., that he was scheduled for surgery for disk herniation with Dr. Dempsey on November 14, 2001, but did not have the surgery because he was in jail for 11 months.
  

The employee filed a Workers’ Compensation Claim (“WCC”) on December 12, 2002, for temporary total disability (“TTD”) benefits from May 26, 2001 through September 12, 2001.  The employer denied the employee’s claim asserting that all benefits owed the employee had been paid in a timely manner for all times during which the employee was not working due to his employment related injury, and that no additional TTD benefits were owed.  Further the employer denied the claim because it had received no medical reports since Dr. Pervier released the employee to return to work on August 23, 2001, and Dr. Dempsey’s subsequent report indicating that the employee was expected to recover soon.  The employer asserted it received no medical documentation of a work related hearing condition or permanent partial impairment (“PPI”).

The employee filed an additional WCC for TTD benefits and a compensation rate adjustment on February 7, 2003.
  Based upon additional information received, the employer revised the employee’s compensation rate upwards, and paid the increased compensation rate on March 20, 2003, in addition to penalties and interest.
  

On March 28, 2003, attorney Michael Patterson filed on behalf of the employee a WCC requesting TTD benefits from June 20, 2001 and continuing, PPI benefits, medical costs unpaid and continuing, compensation rate adjustment, penalties and interest, and a rehabilitation eligibility evaluation.
  The employer reasserted the contentions and defenses set forth in its February 27, 2003 Answer to the employee’s December 12, 2002 WCC.  In addition, the employer denied the employee’s entitlement to reemployment benefits.  The employer avered the employee’s compensation rate had been adjusted, that penalties and interest had been paid on the adjustment, and no further rate adjustment was due.  The employer asserted the employee failed to mitigate his damages or minimize his disability by failing to pursue employment that was available and within any limitations the employee may have; that the employee’s injuries did not arise out of or in the course and scope of his employment with the employer; and the numerous employment related incidents are not substantial factors in the employee’s current condition or need for medical treatment.  The employer asserted the employee’s claim is or may be barred by 
AS 23.30.022.

The employer provided the employee with releases of information for execution on April 7, 2003.
  On May 1, 2003, the employer provided additional releases to the employee because the releases returned to the employer were not properly executed or notarized.

On March 4, 2004, Michael Patterson filed his withdrawal of representation of the employee.

Pre-hearings in this matter were held on June 16, 2004, and November 2, 2004.  The employee appeared at the June 16, 2004 pre-hearing.
  However, he failed to appear at the November 2, 2004 pre-hearing.
  Another pre-hearing conference was held on January 12, 2005, and the employee did not appear.  The employer brought to the pre-hearing copies of discovery requests served upon the employee, in addition to releases for the employee to sign.  The employer indicated it had not received any medical records since 2003.

On January 11, 2005, the employer provided the employee with information releases for execution by the employee.
  The employee filed an Affidavit of Readiness for Hearing on February 23, 2005.
  As of February 23, 2005, the employee had not signed the releases.
  Based upon the employee’s failure to comply with the employer’s discovery requests, the employer objected to the employee’s Affidavit of Readiness for Hearing.  Further, the employer objected because it had not had an opportunity to take the employee’s deposition.

A pre-hearing conference was held on March 16, 2005.  The employer objected to the hearing date within 60 days of the Affidavit of Readiness for Hearing based upon the difficulty experienced in obtaining the employee’s executed information releases.  Further the employer expressed its desire to take the employee’s deposition, and indicated the employee was scheduled for an employer’s panel medical evaluation on May 14, 2005.  The employee would not agree to extend the hearing date beyond 60 days.  Signed releases were provided to the employer at the pre-hearing conference, and the employee agreed to have his deposition taken on March 30, 2005.  A hearing was scheduled for May 12, 2005.
  

The employer filed objections to the March 16, 2005 pre-hearing summary, asserting that it was denied due process and equal protection under the law because the hearing was scheduled on such short notice.  The employer based its assertions upon the employee’s failure to appear for multiple pre-hearings, his refusal to provide the employer with executed releases in a timely fashion, and his failure to provide all medical reports with the medical summary.  Further, the employer asserted the employee did everything in his power to delay and thwart the employer’s reasonable defense of his claim.  The employer contended that the statute of limitations precludes any recovery of benefits controverted on January 6, 2003, and gave notice that it intends to pursue that defense at hearing.

On March 17, 2005, the employer provided to the employee notice of the March 30, 2005 deposition.  The employee appeared for the deposition, but the deposition was rescheduled for March 31, 2005, to enable the employee to retain counsel.  The March 31, 2005 deposition was also deferred because the employee was scheduled to meet with Mr. Patterson on March 31, 2005 at the time scheduled for the deposition.
  The employer agreed to defer the deposition to allow the employee an opportunity to consult with Mr. Patterson.  Ultimately, 
Mr. Patterson informed the employer he would not represent the employee because the employee did not return his calls.
  

The employer rescheduled the employee’s deposition for April 12, 2005; and notice was provided to the employee by both regular and certified mail.
  The employee did not appear for the deposition.  After attempts to contact the employee via telephone, the employer went on the record and under oath recorded the circumstances of its repeated attempts to schedule the deposition of the employee and the employee’s failure to cooperate with the employer’s efforts.
  The employer made numerous calls, both before and at the time of the deposition; the employee did not return the calls or respond to voice mail messages left for him.

The employer argued that aside from its attempts to investigate the employee’s claim being thwarted by the employee’s non-cooperation, counsel of record in this case, Elise Rose, was in Seattle because her daughter was recently diagnosed with a brain tumor.  Mr. Figura indicated that Ms. Rose may not be back from Seattle in time for the hearing.  The employer argued that it will be prejudiced if a continuance is not permitted.  The employer asserts the facts revealed in the medical records received by the employer to date suggest that the employee has worked for a substantial period of time subsequent to his 2001 injuries, and during the periods for which he is claiming TTD benefits.  The employer argues it is entitled to investigate this employment, including what activities the employee actually performed, whether he had any symptoms or difficulties performing the employment, and whether he required medical care during the period of almost two years in which no medical records have been provided to the employer.  

Further, the employer asserts that the medical records received to date also suggest that the employee has had subsequent injuries.  The employer argues that until the nature and extent of these injuries are elucidated, the employer can neither investigate nor defend the claims that have been made against it.  The employer argues it will be irreparably harmed if forced to go to hearing without being permitted to complete reasonable discovery. 

At hearing, the employee testified that he did not receive the deposition notices sent to him because he did not pick up his mail.  

The Board directed the employee to check his mail box on a regular basis.  Additionally, the Board notified the employee that if he failed to cooperate with the employer’s attempts to complete discovery, the Board has the authority to dismiss his claim.  The Board notified the employee that, in the future, his failure to pick up and receive mail from the employer will not be excused.  The Board notified the employee that from this point forward the Board fully expected the employee to comply with the employer’s reasonable discovery requests, and that his failure to do so will not be viewed with any degree of leniency, and his claims will be dismissed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board has been granted liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties. . . . . 

Under the Board’s regulations at 8 AAC 45.070(a): “A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .”  The Board’s regulation governing continuances, 8 AAC 45.074, provides, in part:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when…

(D) 
A party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically;

. . . .

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.
The Board finds that good cause exists to continue the May 12, 2005 hearing date.  As an initial matter, the Board finds that the employer’s representative was unexpectedly called to Seattle to tend to her daughter who has been diagnosed with a brain tumor.  The Board finds this alone is sufficient basis to continue the hearing scheduled for May 12, 2005.

However, had the employer’s representative been available on the date of hearing, the Board would still find good cause exists to continue the May 12, 2005 hearing.  The Board finds the employee failed to comply with his discovery obligations after the scheduling of the May 12, 2005 hearing, thereby authorizing the Board to continue the hearing.
  The Board finds that irreparable harm may result to the employer if the requested continuance is not granted.  The Board finds the employee has repeatedly refused to attend scheduled depositions and has avoided the employer’s attempts to contact him.  The Board finds the employer’s attempts to complete discovery and to prepare its defense against the employee’s claims have been thwarted by the employee’s failure to cooperate with discovery.  The Board finds the employer’s right to due process will be violated if the employer’s request for a continuance is not granted.  The Board finds the employee has failed to cooperate with discovery, and that the employer has been unable to obtain all the relevant and necessary evidence to fully investigate the employee’s claim and establish its defense.  We find that the employer will suffer irreparable harm if required to proceed on May 12, 2005, and conclude that the hearing should be continued for good cause under 8 AAC 45.074(b)(1)(L).

The Board shall order the hearing be continued pending completion of the employee’s deposition.  The Board will require the employee to attend his deposition within 45 days of the date of this decision.  Further, the Board shall order that the employee attend the deposition scheduled by the employer pursuant to Ms. Rose’s availability.  If the employee fails to attend this deposition, thwarts or delays the taking of his deposition, his claims will be dismissed.


ORDER
1. Under 8 AAC 45.074(b)(1)(D) and (L), good cause exists and the employer’s request for a continuance of the May 12, 2005 hearing is granted.

2. The continuance is granted pending completion of the employee’s deposition.

3. The employee shall attend his deposition within 45 days of the date of this decision and order.

4. The employee shall attend the deposition scheduled by the employer pursuant to Ms. Rose’s availability.  

5. If the employee does not attend the deposition, the employee’s claims will be dismissed.

6. The employee’s February 23, 2005 Affidavit of Readiness for Hearing is inoperative for purposes of scheduling another hearing under 8 AAC 45.082(c)(1).  If the employee desires a hearing, he is required to file another Affidavit of Readiness for Hearing in accordance with 8 AAC 45.070.

Dated at Anchorage, Alaska on May 25, 2005.
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____________________________                                






Janel L. Wright, Designated Chair







____________________________                                






Patricia A. Vollendorf, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DONALD W. VIRDEN employee / applicant; v. CITY OF BETHEL, employer; ALASKA MUNICIPAL LEAGUE JOINT INSURANCE ASSOCIATION, insurer / defendants; Case No. 200111314; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May  25, 2005.
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Carole Quam, Clerk

�








� AS 23.30.005(f)


� 6/22/01 Report of Occupational Injury or Illness, Right Elbow Injury


� 6/22/01 Report of Occupational Injury or Illness, Back Head, Right Elbow Injury


� 6/14/01 Report of Occupational Injury or Illness, Back, Right Elbow Injury


� Magnetic Resonance Image


� 8/7/01 Providence Imaging Center Radiology Consultation, Dr. Inampudi


� Memorandum from Donald Virden to the Alaska Workers’ Compensation Board, received 1/23/03


� 12/6/04 Chart Note, Anchorage Neighborhood Health Center, Dr. Kim


� 2/27/03 Answer to Workers’ Compensation Claim


� 1/30/03 Workers’ Compensation Claim


� 3/20/03 Compensation Report


� 3/28/03 Workers’ Compensation Claim


� 4/7/03 Answer to 3/28/03 Workers’ Compensation Claim


� 4/7/03 Letter from Elise Rose to Michael Patterson 


� 5/1/03 Letter from Elise Rose to Michael Patterson


� 3/5/04 Notice of Withdrawal


� 6/16/04 Pre-Hearing Conference Summary


� 11/2/04 Pre-Hearing Conference Summary 


� 1/12/05 Pre-Hearing Conference Summary


� 1/11/05 Letter to Donald Virden from Elise Rose


� 2/23/05 Affidavit of Readiness for Hearing


� 2/23/05 Affidavit of Opposition of Employee’s Affidavit of Readiness for Hearing


� Id.


� 3/16/05 Pre-Hearing Conference Summary


� 3/17/05 Letter from Elise Rose to Cathy Gaal, Workers’ Compensation Officer


� 4/12/05 Affidavit of Elise Rose at 1


� Id. at 2


� 4/6/05 Renotice to Take Deposition


� See 4/12/05 Statement in Lieu of Deposition of Donald W. Virden


� Id.


� Gagnon v. Cottage Bar, AWCB Decision No. 90-0143 (June 22, 1990); Bates v. Ritchie Transportation Co., AWCB Decision �No. 88-0236 (September 16, 1988).
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