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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             
Juneau, Alaska 99802-5512

	TRACY L PATE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

TWO DUDES A PAINTING CO.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.

	)
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200207895
      AWCB Decision No.  05-0144

       Filed with AWCB Anchorage, Alaska 

       on  May 26, 2005


On April 26, 2005 at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to compel the employee to attend a follow-up employer’s independent medical evaluation (“EIME”).  Attorney Joe Cooper represented the employer and its workers’ compensation insurance carrier (“employer”).  Non-attorney representative Georgia Pate represented the employee (“employee”).  Following the employer’s presentation of evidence regarding the employee’s physical ability to attend an EIME, the Board orally ordered a continuance to permit the employee to review this evidence.  This decision memorializes that order.  

The Board held the record open for two weeks from the date of the hearing to allow the employer to mail a copy of surveillance evidence to the employee, and to allow the employee to submit rebuttal evidence.  The record closed on May 10, 2005.


ISSUES
Shall the Board continue the hearing set for April 26, 2005 pursuant to 8 AAC 45.074(b)(1)(I)?


SUMMARY OF THE EVIDENCE
The employee, while working for the employer as a painter, fell from the roof of a one-story building.
  He reported experiencing a concussion, contusions and a sore back and neck.
  

Following the injury, the employee returned to his home in Texas.  The employer scheduled an EIME for the employee, which took place in Seattle, Washington on November 6 and 7, 2003.  An orthopedist and psychiatrist evaluated the employee for the EIME.

Subsequently, the employer scheduled another EIME, which was to take place on November 18 through 20, 2004.
  On November 12, 2004, Georgia Pate wrote to the employer’s counsel, requesting that the evaluations be rescheduled.
  In her letter, Ms. Pate stated that the evaluations needed to be rescheduled because the employee was “unable to function in public and remains primarily housebound, due to post concussion syndrome and emotional instability, caused by brain trauma.  Along with his physical disabilities this makes travel for this evaluation virtually impossible.”

The employee did not appear for the evaluations, and the EIME physicians did a records review instead.  On January 31, 2005, the employer petitioned the Board for an order compelling the employee to attend an IME in Seattle.

At hearing, the employer argued that the employee was physically able to attend an EIME.  In support of its position, the employer presented surveillance evidence in the form of a videotape and testimony of the investigator, Steven Feakes, that the employee had been participating in physical activities that were beyond his professed physical limitations.

The employee and his non-attorney representative attended the hearing telephonically, and objected to both the surprise nature of the surveillance testimony, as well as their inability to view it.   In response, the Board found that the employee would be prejudiced if he could not review this evidence and have an opportunity to submit rebuttal evidence.  Therefore, the Board issued an oral order continuing the remainder of the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board has been granted liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in pertinent part, as follows:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties. . . . 

Under the Board’s regulations at 8 AAC 45.070(a), “A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .”  The Board’s regulation governing continuances, 8 AAC 45.074, provides, in pertinent part, as follows:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:




(1)  Good cause exists only when. . .

(I)  the board determines that despite a party’s due diligence in completing discovery before requesting a hearing and despite a party’s good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence. . . .

The Board finds that a continuance is necessary to protect the employee’s rights.  As the employee was unable to view the surveillance evidence at the April 26, 2005 hearing, and was unaware of this evidence prior to hearing, the Board further finds that due process would not have been served by allowing the April 26, 2005 hearing to continue.

The Board also finds that the rights of the parties will be protected by continuing the remainder of the hearing until the employee has had the opportunity to review the surveillance evidence and obtain any rebuttal evidence.  Finally, the Board finds that irreparable harm may result if the continuance is not granted and the hearing goes forward.  Forcing the parties to proceed with the hearing when one has not had the opportunity to address new evidence, could result in an unjust determination, and will not provide the Board with a complete record.  Accordingly, the Board concludes that good cause exists to continue this matter.

The Board orders the employer to promptly mail a copy of the surveillance evidence to the employee no later than April 27, 2005,
 and further orders that the record be held open until May 10, 2005 to permit the employee to review that evidence and submit any rebuttal evidence.  

To ensure that this matter continues to move forward and that the remainder of the hearing is held promptly, the Board remands this matter to Prehearing Officer Joireen Cohen to set a prehearing conference to reschedule the remainder of the hearing at the earliest opportunity.


ORDER
1. The remainder of the hearing scheduled for April 26, 2005 is continued.

2. The employer must mail the surveillance evidence, including the investigator’s videotape and written report, to the employee no later than April 27, 2005.

3. The employer must mail the investigator’s resume to the employee no later than May 3, 2005.

4. The record will be held open for two weeks, until May 10, 2005, to allow the employer to mail this evidence and the employee to submit rebuttal evidence.

5. The Board remands this matter to Prehearing Officer Joireen Cohen to set a prehearing conference, so that the remainder of this hearing may be scheduled for the earliest date convenient to the parties.


Dated at Anchorage, Alaska this 26th day of May, 2005.
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Krista M. Schwarting, Designated Chair
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Valarie Allmon, Member
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John Abshire, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TRACY L. PATE, employee/applicant v. TWO DUDES A PAINTING CO., employers;  AK NATIONAL INS. CO., insurer/defendants;  Case No. 200207895; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of May, 2005.
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Robin Burns, Clerk
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� See Report of Injury, dated 5/8/02.


� See id.


� See Letter from Joseph Cooper to Tracy Pate, dated 9/30/04.


� See Letter from Georgia Pate to Joe Cooper, dated 11/12/04.


� Id. at 2.


� See Employer’s Petition, dated 1/31/05.


� The employer mailed a copy of the videotape and Feakes’ accompanying report to the employee and the Board on April 26, 2005.  See Affidavit of Service, dated 4/26/05.
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