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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PHYLLIS D. EVANS, 

                                                  Employee, 

                                                            Claimant,

                                                   v. 

CARR GOTTSTEIN FOODS CO.

SAFEWAY STORES, INC.,

(Self- Insured)

                                                  Employer.
	)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200400616
        AWCB Decision No.  05-0145

         Filed with AWCB Anchorage, Alaska

         on May 27, 2005


The Alaska Workers' Compensation Board ("Board") heard the employee's claim for a permanent partial impairment (“PPI”) rating in excess of 2% on April 28, 2005 at Anchorage, Alaska.  Attorney Robert Griffin represented the self-insured employer.  The employee appeared on her own behalf.  The record closed at the conclusion of the hearing.


ISSUE
Is the employee entitled to a permanent partial impairment rating in excess of 2%?  


SUMMARY OF THE EVIDENCE
The facts are largely undisputed.  The employee suffered a work related injury on January 10, 2004.  She was diagnosed as suffering from right-sided carpel tunnel syndrome (“CTS”).  The employer accepted compensability of the claim and has paid all benefits sought to date with the exception of the additional PPI benefits claimed by the employee. 

The employee has a history of right CTS going back to July 2000.  The employee first noticed symptoms in July 2000 while shoveling dirt.  She noticed an onset of parethesias
 and right lateral elbow pain.  These complaints were present throughout the day and would awaken her at night.
  

J. Michael James, M.D., evaluated the employee on December 4, 2000.  Dr. James performed a physical examination and an electrodiagnostic study.  The electrodiagnostic study demonstrated:

A. Normal electromyography of the right upper extremity, including the paraspinals.  

B. Right median sensory latencies are delayed.  The motor latency still lies within normal limits and motor velocities are also normal. 

C. Right ulnar sensory and motor latencies as well as motor velocities were normal and these are symmetrical with the left arm.  

D. Right radial sensory latency as well as sensory velocity across the elbow and the motor latency from above the elbow to the extensor indicis were normal.  These again were symmetrical with the left arm.

Dr. James diagnosed the employee’s condition as mild right carpal tunnel syndrome and right lateral inflammation.  He prescribed an anti-inflammatory, a night splint and physical therapy.  The employee was to return in one month for a follow up visit.  The Board’s file does not contain medical records establishing whether the employee returned for a follow up appointment as directed by Dr. James.
  

The employee commenced employment with the employer on March 3, 2003 as a cashier.  After a few months she was transferred to the meat department and her symptoms worsened while working with electric and manual saws.   She commenced treatment for her CTC with her regular physician, Andrea Grout, M.D.  Dr. Grout referred the employee to Leslie Dean, M.D.  Dr. Dean performed carpal tunnel release surgery, which was successful.  After the employee reached medical stability Dr. Dean referred the employee to Francine Pulver, M.D., for a PPI rating.  Electrodiagnostic testing was performed in January  2004, which revealed severe right CTS.  Testing was repeated on May 19, 2004, after surgery.  It was observed that the employee’s nerve conduction had improved but was not yet normalized.  The testing revealed:

1. Significantly prolonged right median sensory distal latency, decreased amplitude.

2. Prolonged right median motor distal latency with normal amplitude and conduction velocity.

3. Normal right ulnar sensory and motor distal latencies

4. electromyography was performed of the right abductor pollicis brevis.  There is no membrane instability noted.  There is persistant decreased recruitment.

The employee complained of pain, which Dr. Pulver attributed to nerve regeneration.
  

Dr. Pulver issued her PPI evaluation report on July 28, 2004.  In her report she noted equal left and right arm strength with the exception of a mild decrease in the right thumb.  She tested grip strength using a Jamar Dynamometer.  Dr. Pulver utilized three values or positions with alternative testing
.  Dr. Pulver’s testing revealed:

	Value
	Right
	Left

	1
	15 lb
	55 lb

	2
	15 lb
	45 lb

	3
	10 lb
	60 lb


Dr. Pulver also evaluated the employee using two-point discrimination.  For the right hand, digits 1 thru 4, the two-point discrimination was 15 mm or greater.  For the left hand, digits 1 thru 4, the two-point discrimination was a consistent 4 mm.  Dr. Pulver noted the employee’s reflexes were symmetrical.  

Dr. Pulver also performed electrodiagnostic testing for comparison purposes.  She noted that the results had not significantly changed from the testing performed on May 19, 2004.  Dr. Pulver diagnosed right CTS and assigned an 11% whole person PPI rating.  In rating the employee, Dr. Pulver opined:

1. Her greatest difficulty is persistent sensory deficit.  Per table 16-10, she does fit into grade 3 with a 60% sensory deficit.  This is multiplied by 39% maximum upper extremity impairment due to median nerve lesion below the mid forearm.  This is multiplied for a total of 15% upper extremity impairment.

2. She also has a motor deficit related to carpal tunnel syndrome.  As per table 16-11, page 484, she best fits into grade 4 with motor deficit of 25%.  As per table 16-15, this is multiplied by the maximum motor deficit of 10%.  This resulted in 3% upper extremity impairment.

3. The 15% upper extremity impairment for sensory deficit and 3% upper extremity impairment for motor deficit are combined for a total of 18% upper extremity impairment.  This is further converted to a whole person impairment of 11%.

Dr. Pulver went on to note that the employee had prior electrodiagnostic testing by Dr. James in December 2004.  The December 2000 testing revealed mild right CTS.  Studies were repeated in 2004 as a result of increased complaints.  The studies in 2004 revealed severe CTS.  Dr. Pulver opined this was a significant change from the testing conducted in 2000.  

On November 22, 2004, Dr. Pulver provided an addendum to her July 28, 2004, PPI rating.  The addendum followed Dr. Hadley’s review of and comments on Dr. Pulver’s PPI rating.   Dr. Pulver explained that tables 16-10 and 16-11 on pages 482 and 484 of the AMA Guides were the most appropriate to provide a rating to the employee.  She explained that the recommendation found at page 495 section 16.5D of the guides utilized by Dr. Hadley was inappropriate because the employee did not have normal sensibility and strength.   

Finally, Dr. Pulver noted the employee had a history of prior CTS “as documented as mild on electrodiagnostic testing” performed by Dr. James in December 2004.
  Dr. Pulver attributed 25% of the employee’s PPI to the pre-existing condition.  Adjusted for the pre-existing condition, she assigned 11% whole person impairment attributable to the employee’s present work related injury.  

After receipt of Dr. Pulver’s report, Dr. Hadley performed a records review on behalf of the employer and noted several issues that “suggested an incorrect calculation of permanent impairment percentage for the reported work injury.”
  Dr. Hadley noted that Dr. Pulver’s rating did not address the pre-employment finding of right CTS diagnosed by Dr. James in December 2000.  Dr. Hadley also opined that Dr. Pulver failed to consider other activities that may have been a contributing factor to the employee’s present complaints.  Additionally, Dr. Hadley noted an error in Dr. Pulver’s calculations.  Dr. Hadley recalculated Dr. Pulver’s PPI rating accounting for the error and found that Dr. Pulver’s analysis yielded a  23% upper extremity impairment, not 15%.  

Dr. Hadley questioned the employee’s consistency of effort by the employee and reliability of sensory testing as reported by Dr. Pulver.  To address her concerns, Dr. Hadley recommended a separate PPI evaluation be conducted with an emphasis on consistency of effort and reliability of sensory testing.    

The employer agreed and Dr. Hadley conducted an evaluation of the employee on September 8, 2004.  After her evaluation, Dr. Hadley assigned a 2% PPI rating.  As part of the EME, Dr. Hadley conducted a handgrip strength test and a rapid exchange grip test using a hand dynamometer. A dynamometer is used to measure overall grip      

 strength.  The bar that is “gripped” with the [image: image2.wmf] 

 fingers can be placed in 5 different positions, each position increases or decreases the grip distance.    The employee’s handgrip strength test produced the following results:

	Hand Position
	Right
	Left

	1
	20
	55

	2
	20
	90

	3
	30
	80

	4
	20
	80

	 5
	20
	45


Jamar Hand Dynamometer

The rapid exchange grip test was performed at the second hand position and yielded the following results:

	Hand Position
	Right
	Left

	2
	25
	55

	2
	25
	45

	2
	30
	50

	2
	20
	50

	2
	20
	55


Dr. Hadley found the results indicated “submaximal effort” by the employee.  Dr. Hadley testified at hearing, explaining how the test is conducted and what it reveals.  She testified that you would expect to see a fairly bell shaped curve if the subject is fully participating in the testing.  Dr. Hadley explained that the employee’s test results produced an almost flat line.  Because of the nature of the testing, Dr. Hadley opined that the only way this result could be achieved was by manipulation on the part of the testing subject ie: “submaximal effort.”

Dr. Hadley also assigned a PPI rating the employee and found that while the employee had a 4% whole person rating, 2% was attributable to a preexisting condition.  Taking the preexisting condition into consideration, Dr. Hadley assigned a 2% PPI rating.  The employer paid the employee based on a 2% PPI rating.   On August 16, 2004, the employee filed a workers’ compensation claim seeking the difference between Dr. Pulver’s PPI rating and Dr. Hadley’s PPI rating.

Dr. Hadley testified at hearing and explained how she calculated the 2% whole person PPI rating. She explained that the American Medical Association Guides to the Evaluation of Permanent Impairment, (5th Ed.) (“AMA Guides”) at page 495 provides that if a patient continues to complain of pain, parethesias, and/or difficulties in performing certain activities, for rating purposes, three possible scenarios can be present:

1.  Positive clinical findings of median nerve dysfunction and electrical conduction delay(s): The impairment due to residual CTS is rated according to the sensory and/or motor deficit's [sic] as described earlier.

2.  Normal sensibility and opposition strength with abnormal sensory and/or motor latencies or abnormal EMG testing of the thenar muscles: a residual CTS is still present, and impairment rating not to exceed 5% of the upper extremity may be justified.

3.  Normal sensibility (two-point discrimination and Semmes-Weinstein monofilament testing), opposition strength, and nerve conduction studies: there is no objective basis for an impairment rating.

Dr. Hadley testified that the first scenario could not be used because for there to be positive clinical findings, the findings (test results) must be reproducible and consistent.  Here, she explained they were not.  Moreover, Dr. Hadley explained that it would be improper to compare the EMG from 2000 to the most recent EMG to calculate the percentage of PPI attributable to the pre-existing condition because there is no correlation between the severity of the nerve conduction value and the severity of the symptoms.
  Therefore you cannot use an EMG study to calculate impairment.   Often, the symptoms are greater in the beginning when there is less nerve damage.  As the nerves are damaged, the pain may be less severe.

Dr. Hadley opined in her report that she did not use the third scenario because:

There is no doubt that Ms. Evans has right carpal tunnel syndrome and probably has residual deficits.  Unfortunately, we cannot determine what these are given poor effort regarding both strength and sensory testing . . . There is no way to know at what rate the median nerve function deteriorated over time.  It is likely that there was slow progression of nerve abnormality following the initial complaint of symptoms in the medical records dating back to at least 2000.  It would be reasonable to assume that working as a meat wrapper would aggravate the condition of carpal tunnel syndrome and could worsen the condition permanently.  

Therefore, for rating purposes she explained she placed the employee in the second scenario and calculated the employee’s PPI rating starting with a 5% upper extremity rating.  

Having assigned a 5% PPI upper extremity PPI rating, Dr. Hadley then apportioned the permanent partial impairment between the pre-existing CTS and the present CTS.  She testified that she assigned 25% to the preexisting condition.  This assignment was made based upon her years of experience and the employee’s medical, work, and family history.  After deducting the 25% for the pre-existing condition, the employee was left with a  3.75%  upper extremity PPI rating.  Dr. Hadley rounded up to a 4% upper extremity rating and then converted it to a whole person PPI rating under the AMA Guides.  After conversion, the employee was assigned a 2% whole person PPI rating which the employer paid.

Because there was a medical dispute between the employee’s physician and the employer’s physician, the employee underwent a second independent medical evaluation (“SIME”) on January 14, 2005, with Alan Roth, M.D. 

In his SIME report, Dr. Roth observed, as did Dr. Hadley, that the employee has exhibited some evidence of symptom magnification.  He noted that the employee did not complain that her residual symptoms interfered with daily activities.  He opined that her motor complaints seemed to be more significant than her sensory complaints.   Dr. Roth found the employee best fit within the first post-operative scenario:

The patient clearly has abnormal electrodiagnostic studies even post-operatively.  She has weakness of strength in the right hand, probably with abnormalities of sensation which may be magnified somewhat and does have some atrophy of the thenar eminence.  Thus, this combination of evidence suggests that the second and third choices are not applicable.. . . 

Accordingly, he rated the employee based on sensory and motor deficits.  Based upon his examination he assigned a sensory perception deficit of 15% and a motor deficit calculation of 20%.  Dr. Roth then multiplied each deficit by the applicable maximum impairment values to obtain the applicable upper extremity impairment for each deficit.  For sensory, he multiplied 15% x 39% which equaled 5.85%.  For motor, Dr. Roth multiplied 20% x 39% which equaled 7.8% to arrive at a 14% upper extremity impairment or an 8% whole person impairment.  When adjusted for the employee’s pre-existing condition, Dr. Roth assigned a 4% whole person PPI rating.  The employer has paid the employee the additional an additional 2% for a total PPI benefit of 4%. 

At hearing, Dr. Hadley commented on Dr. Roth’s SIME report.  She opined that Dr. Roth utilized an incorrect percentage when calculating the motor deficit value.  Specifically the AMA Guides at  492 table 16-15 provide the maximum applicable impairment value is 10%, not 39%.  Dr. Hadley testified that had he correctly calculated the PPI rating, that the employee would have 5% upper extremity rating.  Dr. Roth apportioned 50% of the employee’s present whole person PPI rating to the employee’s pre-existing CTS condition.   Thus, when correctly calculated, Dr. Roth has assigned a 2% whole person PPI rating under scenario 1.  

Dr. Hadley also testified that Dr. Pulver’s two-point test was faulty.  She opined that a two-point differential of 15 millimeters would be the same a complete anesthesia block for the hand.  This, Dr. Hadley opined was inconsistent with a carpel tunnel diagnosis.  

After receipt of the SIME report, the employer controverted any PPI rating excess of 4%.
  The employee has asked the Board to award the remainder of the 11%  (e.g. 7% ) PPI rating. The employer has asked that should the Board agree with Dr. Hadley and assign a 2% PPI rating, that the 2% previously paid be treated as an overpayment and recoverable from the employee’s potential future benefits.
The employer argues that the employ is not entitled to PPI benefits in excess of 2% of the whole person.  The employer does not dispute that the employee had CTS before commencing employment with the employer.  The employer does not dispute that the employee's work for the employer worsened her condition.  The only question is by how much. The employer argued that the primary objective of a PPI rating is to address how objective physical findings affect function.  Physical measurements must be objective, accurate, repeatable and well documented.  The employer urges the Board to disregard the sensory testing completed by Dr. Pulver because the employee can manipulate sensory tests such as the two point testing and strength testing.  

The employee urges the Board to rely upon Dr. Pulver rather than Dr. Hadley.  The employee notes that Dr. Roth did not testify and explain how he calculated a 4% whole person PPI rating.  Additionally, the employee questions whether all doctors, except Dr. Hadley, can be wrong.  The employee asserts that Drs. Pulver and James are the only two doctors who have conducted EMG testing.  Moreover, Drs. Pulver and James work in the same office and therefore Dr. Pulver is in the best position to assign a PPI rating to the pre-existing condition treated by Dr. James.

The employee asserts that her right hand is now  “dead."  The employee testified that her hand fills as if it has been anesthetized and that it keeps or up all night.  The employee questions how she could go from "mild" CTS to "severe" to CTS and only have a 2% whole person PPI rating.  The employee testified as to her work history and employment history.  She also testified regarding her course of treatment noting that she is restricted to lifting no more than twenty pounds.  She has switched positions from meat wrapper to quality merchandising.  The employee explained that she records inventory and prices.  She then enters this information into a handheld computer with her right hand.  She testified that her present position is similar to typing all day.  Additionally the employee's concern as to whether she will be able to continue in this position long term and indicated that she would be applying for reemployment benefits. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.  PRESUMPTION ANALYSIS

Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the employee is entitled to compensation and benefits.
  The employment must be a substantial factor contributing to the disability.
 

An injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles her to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the tier of fact that the asserted facts are probably true.
 

2.  ADDITIONAL PPI BENEFITS
The employee asks the Board to adopt Dr. Pulver’s 11% whole person PPI rating over Dr. Hadley’s 2 % PPI rating and Dr. Roth’s 4% PPI rating. Applying the presumption analysis set forth above, we do not weigh the credibility of the testimony during the first stage of the presumption analysis.
  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  We find PPI ratings are a highly technical medical issue and as such, the report of Dr. Pulver is necessary and sufficient to establish the presumption of compensability of the employee’s claim for additional PPI benefits. We find the employee introduced sufficient evidence to raise the presumption of compensability through the report of Dr. Pulver that she has an 11% whole person PPI rating.
  
The employee, having attached the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. The employer argued that the employee is not entitled to additional PPI because the employee manipulated the testing relied upon by Dr. Pulver and Dr. Pulver’s calculations were incorrect.  Accordingly, when viewed in isolation, we find the testimony of Dr. Hadley provides substantial evidence sufficient to rebut the presumption of compensability, by providing an alternative explanation which, if accepted would exclude work-related factors as a substantial cause of the additional 9% PPI rating provided by Dr. Pulver.    We find the employer has rebutted the presumption of compensability by substantial evidence with the reports of Drs. Hadley and Roth as well as Dr. Hadley’s testimony at hearing.
The employer having rebutted the presumption of compensability, the employee must therefore prove her claim for additional PPI benefits by a preponderance of the evidence.
 At this stage the Board no longer looks at the evidence in isolation but rather weighs the evidence presented and considers credibility. It is not necessary that work is the legal cause. Rather, we are instructed by our state Supreme Court that we are to impose workers' compensation liability "whenever employment is established as a causal factor in the disability."
  A "causal factor" is a legal cause if "it is a substantial factor in bringing about the harm" at issue.
 

We have reviewed the record and find Dr. Hadley’s 2% PPI rating appropriate, given the record before us. The employer argues that Dr. Roth’s 4% PPI rating is also incorrect and had Dr. Roth used the appropriate motor deficit percentage, he would have arrived at a 2% PPI rating, the same as Dr. Hadley.  Therefore, the employer argues the only reliable evidence of a PPI rating is the 2% rating from Dr. Hadley, which has been paid.  Throughout the hearing the Board observed the employee.  The Board observed that the employee exhibited right hand dexterity and fine motor skills.  We find that when corrected as explained by Dr. Hadley, Dr. Roth’s calculations provide a 2% whole person PPI rating.   We find that Drs. Hadley and Roth both concluded the employee was putting forth less than maximum effort during testing. We find the employee based Dr. Pulver’s PPI rating on data capable of manipulation.  Based on Dr. Hadley’s explanation, we find Dr. Roth’s 4% whole person PPI rating is mathematically incorrect.  We find that he utilized an incorrect maximum upper extremity motor deficit impairment percentage.  As indicated above, we find Dr. Pulver’s rating was based on data that was open to manipulation by the employee and as such give it less weight.    Therefore, we conclude the employee has a 2% whole person PPI rating and deny the employee’s request for additional PPI benefits.


ORDER
1. The employee’s Petition for PPI benefits in excess of 2% is denied.

2. The additional 2% PPI benefit paid by the employer is an overpayment and may be reimbursed under at AS 23.30.155(j).






Dated at Anchorage, Alaska on May 27, 2005.







ALASKA WORKERS' COMPENSATION BOARD
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Rebecca Pauli, Designated Chair
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 S.T. Hagedorn, Member







____________________________                                  






Patricia A. Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PHYLLIS D. EVANS employee / claimant; v. CARR GOTTSTEIN FOODS CO./SAFEWAY STORES, INC., (Self-Insured) employer; defendant; Case No. 200400616; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 27, 2005.

                             

 _________________________________

      



Shirley A. De Bose, Clerk
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� Paresthesia is an abnormal sensation e.g. pins and needles, burning, tickling, etc.


� 12/4/00 James Chart Note.


� Id.


� The Board’s file contains medical records during the period from December 2000 up through the work related injury.  However, those records address issues unrelated to the employee’s CTS claim.  


� 5/19/04 Pulver letter to Dean.


� Id.


� E.g.: Dr. Pulver would test the employee at dynamometer value 1, right hand and then value 1 left hand, etc.


� See Pulver 11/22/04 addendum.


� 8/9/04 Hadley Letter; 9/8/04 Hadley Employer Medical Evaluation (“EME”) Report.  


� See also AMA Guides at 493.


� Roth SIME Report at 10.


� 2/14/05 Controversion.


� Thornton v. AWCB, 411 P.2d, 209, 210 (Alaska 1966).


� United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id. (quoting Burgess Construction, 623 P.2d at 316).


� Veco, 693 P.2d at 869.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Miller, 577 P.2d 1044.


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� DeYonge v. NANA/Marriot, 1 P.3d 90.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Smallwood, 623 P.2d 316.


� Meek, supra at 1280.


� Doyon Universal Services v. Allen, 999 P.2d 764, 770 citing Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98 (Alaska 1979) (emphasis in original).


� Id. 


� AS 23.30.155(j) provides:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20% out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.
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