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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             
Juneau, Alaska 99802-5512

	CHRISTOPHER J. ERPELDING, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

R & M CONSULTANTS, INC., 

                                                   Employer, 

                                                   and 

SEABRIGHT INS. CO., WAUSAU INS. CO., and EAGLE PACIFIC INS. CO., 

                                                  Insurers,

                                                            Defendants.
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)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200411348M
      AWCB Decision No.  05-0169

       Filed with AWCB Anchorage, Alaska 

       on June 17, 2005


On May 18, 2005, the Alaska Workers’ Compensation Board (“Board”) heard the issues of the appropriate composition for the AS 23.30.110(g) panel evaluation, the employer’s petition to compel the employee’s deposition, and the employee’s petition for a protective order on mental health issues, including his request that these issues be dismissed from the claim.  Attorneys Michael Budzinski, Elise Rose and John Harjehausen represented the employer and its various workers’ compensation insurance carriers (“employer”).  The employee appeared pro se.

At hearing, the Board orally affirmed its earlier orders regarding the deposition and release of mental health records, and hereby memorializes those orders.  The record closed at the conclusion of the hearing.


ISSUES
1. Shall the Board, pursuant to AS 23.30.108, affirm its earlier order for the employee to participate in a joint deposition?

2. Shall the Board, pursuant to AS 23.30.108, affirm its earlier order for the employee to sign the medical records release?

3. What is the appropriate composition for the panel Board-ordered medical evaluation, pursuant to AS 23.30.110(g)?


SUMMARY OF THE EVIDENCE
The Board incorporates, by reference, the facts delineated in its first Decision and Order in this case, No. 05-0085 (March 22, 2005) (“Erpelding I”).  Since the Board issued its initial Decision and Order, the employer has attempted to schedule a joint deposition with the employee and the various insurance carriers.  At hearing, the employer presented evidence that the employee had resisted participating in a deposition for various reasons, including concerns that there would be discussion of prior mental health treatment.

The employer also presented evidence concerning the employee’s mental health and the ways in which it was relevant to his reported work injuries.  Although the employee argued that he was not making a claim for mental health impairment or treatment, and wished to remove those issues from the Board’s consideration, the employer argued that many of the employee’s physical complaints also appeared to have a mental health component.  

Finally, the employer and the employee presented arguments as to the appropriate composition of the panel for the AS 23.30.110(g) evaluation ordered by the Board in March 2005.  The employer argued that the panel should consist of a toxicologist, a chiropractor or orthopedist, a neuropsychologist and a psychiatrist.  In addition, the employer argued that the AS 23.30.110(g) evaluation should be postponed until after the employee has undergone the independent medical evaluations (“IME”s) that the employer and insurers have been attempting to schedule.  The employee, by contrast, argued that the panel should consist of a physician from each of the specialties that he has treated with for his reported work injuries.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Employee’s Deposition

In Erpelding I, the Board ordered the employee to participate in a joint deposition with the various insurance carriers.  Since its order, the Board finds that the employee has resisted participating in the deposition, apparently due to concerns over mental health issues being raised.

Implicit in Erpelding I was the Board’s conclusion that the Board Designee did not abuse her discretion in ordering the employee to participate in a joint deposition.
  As such, the Board ordered the employee to participate in a joint deposition, although it cautioned the various insurance carriers to work together to avoid duplicative questioning.

The Board finds that no reason has been given to modify or otherwise change its earlier decision.  It further finds that the need for a deposition has become even more compelling, as the employer and its various insurance carriers are unaware of some of the physicians with whom the employee is treating/has treated, and thus are without a complete set of the medical records needed to proceed to their IMEs and the Board-ordered evaluation.  Therefore, the Board affirms its order directing the employee to participate in a joint deposition within thirty (30) days of the hearing.
  The Board also warns the employee that failure to participate in the deposition may result in his cases being dismissed pursuant to AS 23.30.108(c).

II.
Medical Records Release
With respect to the employee’s request to withdraw any mental health issues from the Board’s consideration, the Board again notes that it previously decided this issue and ordered the employee to sign a release for mental health records.
  In Erpelding I, the Board reviewed the standard articulated in AS 23.30.108(c) and concluded that the Board Designee had not abused her discretion when she ordered the employee to sign a medical records release concerning mental health records.  

Although the Board is mindful of the employee’s request to withdraw any mental health issues from consideration as part and parcel of any of his work injuries, the Board notes that many of the claimed physical injuries contain a mental or emotional component.  As an example, the Board notes that the employee’s list of symptoms arising from the alleged toxicity injuries includes “brain fog.”  In addition, the employee’s physicians have noted that the employee has experienced mental health symptoms as a result of the physical conditions claimed to be work-related.

At hearing, the insurers stated that they wanted to eliminate psychological issues as a cause of the employee’s physical complaints.  From the record before the Board, and based on the arguments presented at hearing, the Board finds that some of the employee’s claimed physical injuries may include, at the very least, some psychological complaints.  Thus, the Board reaffirms its earlier ruling, and orders the employee to sign the mental health records release and participate in deposition questioning pertaining to relevant past mental health treatment.

Although the Board understands the employee’s assertion that he is not claiming mental health injuries as part of any of the work-related injuries, this does not excuse any party’s failure to comply with a Board order.  Therefore, the Board orders the employee to sign the mental health records release within fifteen (15) days of the date of this Decision and Order.  If the employee fails to do so again, the employer may have cause to petition the Board for dismissal pursuant to AS 23.30.108(c).

III.
Board-ordered AS 23.30.110(g) Evaluation
The primary issue set for hearing was the appropriate specialty for the AS 23.30.110(g) evaluation ordered by the Board in March 2005.  At hearing, the employer argued that the panel should consist of a toxicologist, an orthopedist or a chiropractor, a neuropsychologist and a psychiatrist.  By contrast, the employee argued that the panel should consist of a chiropractor, a urologist, a gastroenterologist, an ear, nose and throat specialist and a toxicologist.

The Board notes that it has great discretion in ordering evaluations under AS 23.30.110(g).  The Alaska Workers’ Compensation Act (“the Act”) provides, in pertinent part, as follows:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .
   

AS 23.30.135(a) provides, in pertinent part, as follows:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Finally, AS 23.30.155(h) provides, in pertinent part, as follows:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Due to the employee’s allegation that some of his injuries arise from toxic exposure, the Board finds that a toxicologist can best address those complaints.  In addition, the Board believes that it will be best served by a panel that also consists of an orthopedist and a psychiatrist.
  Although the Board is mindful of the employer’s arguments that both a neuropsychologist and a psychiatrist are necessary, the Board will defer the question of the need for a neuropsychological examination to the panel.  If the panel recommends a neuropsychological evaluation or evaluation by another specialty, the Board will consider those recommendations.

The Board concludes that while the AS 23.30.110(g) evaluation process should proceed, the Board Designee should schedule the evaluation after the deposition and IME processes are completed.


ORDER
1. The Board affirms its earlier order directing the employee to participate in one deposition with the employer’s workers’ compensation insurance carriers, to be held within thirty (30) days of the May 18, 2005 hearing.

2. The Board affirms its earlier order for the employee to sign the disputed medical records release.  The Board further directs the employee to sign and return the disputed release within fifteen (15) days of the date of this decision.

3. The panel for the Board-ordered evaluation to be held pursuant to AS 23.30.110(g) shall consist of a toxicologist, an orthopedist and a psychiatrist.


Dated at Anchorage, Alaska this 17th day of June, 2005.







ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Krista M. Schwarting, Designated Chair







______________________________                                






David Kester, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHRISTOPHER J. ERPELDING, employee/applicant v. R & M CONSULTANTS, INC., employer;  SEABRIGHT INS. CO.;  KEMPER CASUALTY INS. CO.;  NORTH AMERICAN SPECIALTY INS. CO.;  WAUSAU UNDERWRITERS INS.;  EMPLOYERS INS. CO. OF WAUSAU, insurers/defendants;  Case Nos. 200422861, 200415494, 200411348, 200226213, 200128492, 200324571, 200226063, 200226221, 200324626, 200226222, 200128497; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of June, 2005.

                             
_________________________________

                            






Shirley A. DeBose, Clerk

�








� See Decision and Order No. 05-0085, at 4.


� At hearing, the employee requested that he not be obligated to participate in a deposition prior to the Board issuing its written decision.  The Board cautioned the employee that it was issuing an oral order, and that he should not wait for a written order before cooperating in the deposition process.


� See Decision and Order No. 05-0085, at 5-6.


� AS 23.30.110(g).


� The Board directs its designee to select an orthopedic physician on our list that also has experience in chiropractic medicine, if available.
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