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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               
Juneau, Alaska 99802-5512

	MICHAEL P. KOLIVOSKY, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

F. R. BELL & ASSOCIATES, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200226182
        AWCB Decision No.  05-0203

         Filed with AWCB Anchorage, Alaska

         on August 4 ,  2005


On July 6, 2005, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for a second independent medical evaluation (“SIME”), medical benefits and temporary total disability (“TTD”) benefits.
  Attorney Trena Heikes represented the employer and its workers’ compensation insurance carrier (“employer”).  The employee (“employee”) appeared pro se.  At the conclusion of the hearing, the Board held the record open for the employer to submit copies of deposition transcripts.  The record closed on July 8, 2005.


ISSUES
1. Should the Board order an SIME, pursuant to AS 23.30.095?

2. Is the employee entitled to medical benefits, pursuant to AS 23.30.095?

3. Is the employee entitled to TTD benefits, pursuant to AS 23.30.185?


SUMMARY OF THE EVIDENCE
The employee, while working for the employer as an assistant surveyor, alleged that he experienced injuries to his right wrist and arm.  Specifically, the employee alleged that he developed numbness and cramping in his hands and a ganglion cyst on his right wrist in June 2002.
  

In December 2002, the employee sought treatment at Prompt Care for swelling in his right wrist.  Bernard Greenfield, M.D., diagnosed the employee as having a right wrist ganglion cyst.  He recommended that the employee have an orthopedic evaluation.

On February 23, 2004, the employee was evaluated by Loren Jensen, M.D., for complaints of swelling in his right volar wrist after jackhammering in 2002.
  Dr. Jensen diagnosed a right volar wrist ganglion and recommended excision.  Subsequently, the employee underwent nerve conduction studies, which demonstrated moderately severe right carpal tunnel syndrome.
  The employee also underwent needle electrodiagnostic tests on the right upper extremity, which were unremarkable.
  Erik Kussro, M.D., noted that the employee had normal results for the left upper extremity.

Dr. Jensen re-evaluated the employee a week later and noted that both the employee’s cyst and carpal tunnel syndrome “appear to be related to the use of the pneumatic hammer.”
  He recommended carpal tunnel release surgery and excision of the cyst.

On April 26, 2004, the employee underwent an independent medical evaluation (“IME”) with Morris Button, M.D., at the request of the employer.  Dr. Button diagnosed the employee with bilateral carpal tunnel syndrome, right greater than left, and a right wrist ganglion cyst.
  However, Dr. Button opined that the employee’s condition was not related to his work for the employer;  rather, Dr. Button opined that the employee’s constant guitar playing could be a substantial factor in the development of his carpal tunnel syndrome.
  He recommended that the employee undergo surgery for both conditions.

In May 2004, the employer sent Dr. Jensen, the employee’s treating physician, a copy of the IME Report and asked him to comment on it if he disagreed with it.
  On June 1, 2004, Dr. Jensen signed the form stating that he was in “complete concurrence” with Dr. Button’s findings and conclusions.
  

Dr. Jensen re-evaluated the employee in January 2005 and recommended observation of the symptoms rather than “a specific intervention at this time.”

On April 19, 2005, John Troxel, M.D., evaluated the employee to give him a second opinion.  He opined that the employee had bilateral carpal tunnel syndrome “associated with a jackhammer job in 2002. . .”
  In addition, he stated that “certainly to my way of thinking I can see a causal relationship between the job using a jackhammer for 11-12 hours per day, but this relationship has been apparently denied on the patient’s first independent medical exam.”

On May 2, 2005, Dr. Troxel filled out a Physician’s Report form and stated “will make no opinion as to work relationship.”
  The employer subsequently deposed Dr. Troxel, who stated that he was not rendering an opinion as to the causation of the employee’s conditions because “that’s not what I do.”


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. SIME 

The Alaska Supreme Court has found that the Alaska Workers’ Compensation Act (“the Act”) contains an obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a) and 23.30.155(h), the Board may make an investigation or inquiry and conduct its hearings in the manner that best serves to ascertain the rights of the parties.

AS 23.30.135(a) provides, in pertinent part, as follows:


In making an investigation or inquiry or conducting a hearing, the board is not bound by


common law or statutory rules of evidence or by technical or formal rules of procedure,


except as provided in this chapter.  The board may make its investigation or inquiry or 


conduct its hearing in a manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in pertinent part, as follows:


The board may upon its own initiative at any time in a case in which payments are being 


made with or without an award, where right to compensation is controverted, or where 


payments of compensation have been increased, reduced, terminated, changed, or 


suspended, upon receipt of notice from a person entitled to compensation, or from the 


employer, that the right to compensation is controverted, or that payments of compensation 


have been increased, reduced, terminated, changed, or suspended, make the investigations, 


cause the medical examinations to be made, or hold the hearings, and take the further action 


which it considers will properly protect the rights of all parties.

In considering whether to order an SIME under AS 23.30.095(k), the Board must determine whether there are substantial medical disputes between the employer’s and the employee’s physicians.
  In addition, the Board must determine whether an SIME would assist the Board in resolving the disputes before it.

AS 23.30.095(k) provides, in pertinent part, as follows:


In the event of a medical dispute regarding determinations of causation, medical stability, 


ability to enter a reemployment plan, degree of impairment, functional capacity, the 


amount and efficacy of the continuance of or necessity of treatment, or compensability 


between the employee’s attending physician and the employer’s independent medical 


evaluation, the board may require that a second independent medical evaluation be 


conducted by a physician or physicians selected by the board from a list established and 


maintained by the board.

The Board has long considered AS 23.30.095(k) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  These decisions grant the Board wide discretion to consider any evidence available when deciding whether to order an SIME to assist the Board in investigating and deciding medical issues in contested claims.  The Board also notes that AS 23.30.155(h) mandates that it follow such procedures as will best “protect the rights of the parties.”

Here, the employee asserts that both his ganglion cyst and carpal tunnel conditions are work-related, and thus compensable under the Act, AS 23.30 et seq.  Conversely, the employer has argued that the employee’s employment was not a substantial factor in bringing about these conditions, and thus they are not compensable.

The Board finds that the employer has presented evidence from Dr. Button that the employee’s conditions are not compensable.  We further find that the employee has presented evidence from Drs. Jensen and Troxel that appears to indicate that the conditions may be work-related.  However, the Board notes that both Dr. Jensen and Dr. Troxel revised their opinions prior to hearing.
  Dr. Jensen specifically agreed with Dr. Button’s findings, including his findings on causation.  Although Dr. Troxel initially made a finding as to work-relatedness, he rescinded that opinion prior to hearing, stating in both the Physician’s Report and his deposition that he was not rendering an opinion on causation.

After reviewing the numerous medical opinions in this case, we find that an additional evaluation would not assist the Board in determining the issues before it.  Although the Board recognizes that there is a dispute regarding causation between Dr. Button and Drs. Jensen and Troxel’s initial reports, the Board finds that Drs. Jensen and Troxel effectively rescinded their opinions regarding causation.  Specifically, Dr. Jensen adopted Dr. Button’s opinion regarding causation, and Dr. Troxel stated that he would not opine on causation.  In so doing, these physicians eliminated any dispute sufficient to order an SIME.  Therefore, we will decline to exercise our discretion to order an examination concerning these issues.

II. CAUSATION

Where employment causes an injury or aggravates, accelerates or combines with a pre-existing condition to cause a disability, the injury is compensable and the employee is entitled to compensation and benefits.
  For an injury to be compensable, the employment must be a substantial factor in bringing about the disability.

The Alaska Workers’ Compensation Act (“the Act”) affords an injured worker the presumption that the benefits sought are compensable.
  However, the evidence needed to raise the presumption of compensability varies depending on the type of claim.  In cases that are not medically complex, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment,
 or between a work-related injury and the existence of the disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.


1.
TTD Benefits
The employee requests that the Board award TTD benefits from February 2004 through when he has surgery for his conditions.  Applying the presumption analysis set forth above, the Board does not weigh the credibility of the testimony during the first stage of the analysis and reviews the evidence in isolation.
  We find that the testimony of the employee, as well as the reports of Drs. Jensen and Troxel, are sufficient to attach the presumption of compensability to the employee’s claim for continuing TTD benefits.

As the employee has attached the presumption of compensability, the burden then shifts to the employer to rebut this presumption with substantial evidence.  “Substantial evidence” is defined as the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  We examine the employer’s evidence in isolation to determine whether it has 1) produced substantial evidence that provides an alternative explanation that, if accepted, would exclude work-related factors as a substantial cause of the disability, or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.

In its brief and at hearing, the employer presented significant evidence that neither its IME physician or, ultimately, the employee’s physicians believed the employee’s condition was work-related.  Specifically, Dr. Button and, in his concurrence, Dr. Jensen, found that the employment was not a substantial factor in bringing about the employee’s conditions.  Dr. Troxel, during his deposition, refused to render an opinion as to causation.  Through this evidence, the employer has directly eliminated any reasonable possibility that the employment was a factor in causing the disability.

Therefore, the Board finds that the employer has rebutted the presumption of compensability with respect to the employee’s claim for additional TTD benefits, as the employer has presented evidence that there was not a reasonable possibility that the employment was a factor in the disability.  Therefore, the employee must prove his claim for additional TTD benefits by a preponderance of the evidence.
  It is not necessary that work be the sole legal cause of the disability.  Rather, the Alaska Supreme Court has held that the Board should find liability “whenever employment is established as a causal factor in the disability.”

Under AS 23.30.185, an employee may receive TTD benefits only up to the date of medical stability.  AS 23.30.395(21) defines medical stability as

the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days;  this presump​tion may be rebutted by clear and convincing evidence . . . .
The Board finds that all of the physicians who have evaluated the employee have opined that the employment was not a causal factor in the employee’s disability, with the exception of Dr. Troxel, who refused to render an opinion as to causation.  Based on the medical evidence, the Board finds that the employee’s condition was not work-related, and that the employee failed to prove by a preponderance of the evidence that it was.  Therefore, the Board concludes that the employee is not entitled to TTD benefits for the requested dates.


2.
Medical Benefits
On June 2, 2004, the employer controverted medical benefits based on a course and scope defense, and asserted that the employment was not a substantial factor in bringing about the employee’s need for medical benefits.
  The Board finds that the physicians who have rendered an opinion as to causation have found that the employee’s need for medical treatment is not due to his work for the employer.  Accordingly, the Board concludes that the employee is not entitled to medical benefits.

ORDER
1. The employee is not entitled to an SIME.

2. The employee is not entitled to TTD benefits from February 2004 and continuing.

3. The employee is not entitled to medical benefits.


Dated at Anchorage, Alaska on August 4,  2005.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Krista M. Schwarting, Chair







____________________________                                






S.T. Hagedorn, Member







____________________________                                  






Patricia Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL P. KOLIVOSKY, employee/applicant v. F. R. BELL & ASSOCIATES, INC., employer; ALASKA NATIONAL INS. CO., insurer/ defendants;  Case No. 200226182; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 4,  2005.
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Robin Burns, Clerk
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