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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PAULA R. BUTNER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

WAL-MART ,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INSURANCE 

COMPANY OF PITTSBURG,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200110922
        AWCB Decision No.  05-0210

         Filed with AWCB Anchorage, Alaska

         on August 12, 2005


We heard the employee’s petition for additional benefits at Anchorage, Alaska on March 30, 2005, at Anchorage, Alaska.  Attorney Joseph Kalamarides represented the employee.  Attorney Colby Smith represented the employer.  The parties requested we keep the record open to allow for additional briefing and subsequent closing briefs.  We closed the record on July 6, 2005 when we first met after distributing the closing briefs and the deposition was filed with the Board on July 1, 2005.  


ISSUE
Whether the employee is entitled to additional medical, timeloss, or permanent impairment benefits (and ancillary attorney’s fees and costs).  


SUMMARY OF THE EVIDENCE
The employee began working for the employer on October 22, 1996 as a sales associate.  According to her June 11, 2001 Report of Occupational Injury or Illness (ROI), the employee described the following mechanism of injury:  “I have been sitting on a metal stool in layaway for a while – somehow I pinched a nerve in my left buttock from the way I was sitting.”  In the “Employer” section, and agent noted:  “Paula has a sitting job in layaway.  She has somehow pinched a nerve in her left leg.” The object named as a possible cause was “metal chair.”  The date of injury onset has been established as of May 24, 2001.  

The employee testified via deposition on October 1, 2003 and at the March 30, 2005 hearing.  At the hearing she testified she worked for the employer in the garden center and most recently, as a sales associate;  prior to her injury she had received “merit awards” for her job performance.  Prior to the April 24, 2001 incident, the employee testified that she never had any prior problems with back or leg pain.  She testified that on May 24, 2001, she was at her workstation sitting on a metal stool.  She testified that she turned or rotated on the stool to get up and felt an immediate onset of severe pain in her low back, radiating down her left leg.  On or about May 24, 2001, the employee the employee weighed 412 pounds.  The employee testified that she underwent gastric bypass surgery in April, 2002, in part, to “prove she had a physical problem with her back;”  not just back pain associated with being overweight.  She testified that she has lost over 200 pounds as of the date of the March 30, 2005 hearing.  

PERTINENT PROCEDURAL HISTORY. 

The employee completed and filed her ROI on June 11, 2001.  On July 3, 2001 the employer accepted compensability of the employee’s condition, and began paying temporary total or partial disability benefits (TTD or TPD).  The employee testified at the March 30, 2005 hearing that she made trial returns to work beginning in August, 2001 for approximately 2 to 2½ months.  TPD was paid when she worked a reduced schedule.  At the request of the employer, the employee was evaluated by Dr. Platt (discussed further below) in January, 2002.  On February 20, 2002, the employer controverted all medical and disability benefits after 1/26/02, reasoning as follows: 

Per EME physician, Dr. Platt, “Ms Butner has reached pre-injury status and medical stability from the effects of sitting on and arising from the metal stool.”  In addition, “. . . the recommended treatment is necessary because of severe obesity, deconditioning, and degenerative disc disease, and not related to her low back strain as this is considered to have resolved.”  

On June 4, 2003, the employee filed the present claim for TTD, additional permanent partial impairment (PPI), medical benefits, reemployment benefits, and attorney’s fees and costs.  On June 24, 2003, the employer filed another controversion, and answer denying all claimed benefits.  The parties agreed to a second independent medical evaluation (SIME), which was conducted by Dr. Roth (discussed below);  Dr. Roth evaluated the employee on December 12, 2003, and issued his report on January 12, 2004.  After Dr. Roth was deposed on May 20, 2004, the employer re-characterized past paid TTD as periodic PPI, and paid the employee the balance due based on Dr. Roth’s 5% PPI rating.  The employee’s physician, Dr. Roderer (discussed below) was deposed on March 23, 2005.  The hearing was held on March 30, 2005, and Dr. Roderer was deposed again (a continuation from the March deposition) on April 28, 2005.  The record was closed on July 6, 2005 when we first met after receipt and distribution of Dr. Roderer’s deposition and closing briefs.  

PERTINENT REVIEW OF THE MEDICAL EVIDENCE.  

The following recitation of the medical evidence is limited to those records relevant to the issue before us.  The employee first presented to the emergency room with complaints of back pain on June 3, 2001;  she was prescribed Anexsia and Naproxen.  On June 7, 2001 the employee was seen by Patrick Brady, M.D., regarding her complaints of pain in the back and left buttock.  Dr. Brady next saw the employee on June 13, 2001;  he noted in the “Subjective” section:  

The patient is here for an office visit.  Generally, the patient has not improved since the previous visit.  She is experiencing severe, persistent buttock, posterior and lateral leg pain with activity;  She has to lean to the right when sitting, and pressure on the buttock aggravates the pain.  This initially came on two weeks ago at work, and she feels the stool she has been sitting on initiated the pain.  She initially saw a chiropractor, and subsequently was seen here last week;  We tried a short course of steroids, and this was not effective last week.  I gave her a course of steroids for three days which was not effective.  

Dr. Brady referred the employee for trigger point injections, and referred the employee to Shawn Hadley, M.D., for further evaluation and treatment.  On June 20, 2001, the employee’s chiropractor, Sandra Talt, D.C., referred the employee for MRI’s;  the June 25, 2001 MRI reports found:  “These images demonstrate a tiny left L5-S1 disk protrusion with mild bladder recess narrowing.  Other disks are normal in configuration and signal intensity.”  

Also on referral from Dr. Talt, the employee was evaluated by Dr. Hadley on July 5, 2001.  Dr. Hadley noted the “tiny disk protrusion” noted in the MRI.  In her “Impression” section Dr. Hadley noted “right lower extremity radicular symptoms”  and that “Generally, pain and difficulties with weakness with a proximal diabetic neuropathy tend to by symmetrical but are not necessarily so.”  Dr. Hadley recommended a CT scan and electrodiagnostic studies, but noted that the results would not be optimal due to the employee’s weight.  Dr. Hadley recommend the employee start physical therapy and noted: “I also advised the patient to be prepared for discussion of at least limited hours of return to work in about two weeks.”  Dr. Hadley continued the employee’s narcotic medications.  

The employee initiated physical therapy on July 11, 2001;  the intake “progress notes” from that date note the employee’s complaints of a “gradual onset of left leg and buttock pain starting May 24. She sits on a metal stool at work without back support up to a couple hours at a time with minimal lower back discomfort in the past.”  The progress notes indicates the employee was to participate in physical therapy approximately 2 - 3 times per week through August 20, 2001.  

On July 13, 2001, the CT scan revealed:  “There is disc degeneration evident at L5-S1 with circumferential protrusion and there is some contact with, and displacement of, the nerve root in the left lateral recess at the L5-S1 disc level.”  On July 19, Dr. Hadley performed electrodiagnostic studies, which revealed “very mild left lumbosacral radiculopathy, most likely involving S1.”  In her EMG report, Dr. Hadley noted:  “Normal nerve conductions.”  Dr. Hadley referred the employee for an epidural steroid injection, which was performed on July 23, 2001; the employee testified on March 30, 2005, the injection did not provide any relief.  

In her August 1, 2001 report, Dr. Hadley noted the employee was “progressing very slowly” with physical therapy, and that she and the employee discussed her return to work, at least on a part time basis.  In her August 15, 2001 report, Dr. Hadley noted continued increase in exercise tolerance, and prescribed Zoloft for possible identification of depression;  Dr. Hadley recommended continued physical therapy.  

At the request of the employer, Elias Dickerman, M.D., Ph.D., performed a records only review of employee’s medical records on August 24, 2001.  In his initial paragraph, Dr. Dickerman summarized the following pertinent history:

Although the date of injury is listed as 5/24/01, your investigation reveals that in fact the patient did not complain of any difficulties on that date, which was the day before her scheduled vacation.  In your investigative interview she indicated that she had gone on a trip in the third week of May but had not gone fishing.  She indicated that she had stayed in the car and in a hotel.  She denied any injuries while fishing.  However, you investigator also obtained a statement from Donna Marshall, store associate manager at layaway, the department where Ms. Butner was working.  Ms. Marshall indicated that she had been told by Ms. Butner that she had stepped off a curb and fell while on a fishing trip.  In fact, Ms. Marshall also indicated that when Ms. Butner had left Wal-Mart on 5/24/01 for her vacation she was fine.  However, upon coming back to work on 5/29/01, she complained of pain in her cheek area.  She had not been complaining of any pain in her leg or back prior to the vacation.  This is also reflected in the interview with Kitty Fellwock, wherein she also indicated no complaints prior to the so-called fishing trip.  Upon her return on 5/29/01 when she had asked Ms. Butner regarding her trip, she also had replies “not good,” indicating that she had been out shopping and had slipped off a curb.  Later in the day she began to complain that her back was hurting and had to go home early.  She had never had back complaints prior to this date.  Therefore, this raises the significant issue of an off-work incident of injury where she fell off a curb, developing the pain itself.  

Dr. Dickerman then summarized the employee’s treatment since in back treatment began.  Regarding a diagnosis, at page 4, Dr. Dickerman opined:  

With respect to a diagnosis, in my opinion, based on the description of the patient’s symptoms, she has a piriformis syndrome.  A piriformis syndrome is an entrapment of the sciatic nerve as it traverses the piriformis muscle itself in the buttock.  This can be brought on by a fall on the buttock, with contusion of the nerve, swelling of the piriformis.  It can be brought on while sitting on a very hard stool, secondary to the patient’s significant obesity, with the obesity being the most relevant factor producing the most relevant factor producing the symptomatology itself.  However, since this patient had already been working on a stool and had not had these symptoms, based on the history, it would appear that it was the fall that triggered the piriformis symptomatology.  In some instances, it does not require striking the buttock itself.  Attempting to prevent the fall in a patient of this size can strain the gluteal muscles, including the piriformis, triggering a piriformis syndrome itself.  

. . . 

we are left with, therefore, a quandary with respect to the cause of the patient’s condition.  If she sustained the fall as described, in a more probable than not basis the patient’s piriformis syndrome is secondary to that fall.  If in fact there was absolutely no fall at all, then a piriformis syndrome can be brought on by sitting on a metal stool, especially because of her very significant weight.  The underlying condition most responsible for this development would be her obesity.  However, if she did not previously have a piriformis syndrome, there was no underlying piriformis syndrome condition, and therefore this would not be considered an aggravation.  It is emphasized that if the patient had a fall, and given the statements by co-workers, in a more probable than not basis the piriformis syndrome relates to that fall.  

Dr. Hadley saw the employee again on September 5, 2001, noting continuing physical therapy, and the employee’s limited return to work.  Dr. Hadley noted her return to work needed to be gradually increased, as her condition improves, to eventual full duty.  Also, in a September 5, 2001 letter from the employer’s adjuster, Dr. Hadley responded to questions.   In response to the question of whether the employee’s complaints are related to her sitting on a chair at work, Dr. Hadley responded that she “could not state one way or the other whether the work activity was the cause of her pain.”  Dr. Hadley responded that the employee’s obesity complicated her evaluations and treatment, and that the employee should be able to return to full time work in six to eight weeks.  Dr. Hadley responded that a “reasonable supportive chair in the workplace would be appropriate.”  

Dr. Hadley next saw the employee on September 19, 2001, when she diagnosed the employee with:  “Increase in low-back pain symptoms, with possible mild radiculopathy, with no significant change in her physical examination, although this is problematic secondary to the patient’s body habitus.”  Dr. Hadley noted it is important for the employee to keep with her physical therapy and progressive return to work.  Also on September 19, 2001, the employee treated with Patrick Brady, M.D., an internal medicine specialist who treats the employee’s diabetes, who referred the employee on to “Dr. Todd to consider Gastrointestinal bypass surgery for her obesity.”  On September 20, 2001, Dr. Hadley signed a “return to work” recommendation to return the employee to two hours per day, five days per week for two weeks, then for three hours per day, five days per week.  A September 24, 2001 progress summary notes the employee recommending physical therapy three times per week.  A November 14, 2001 Physical Therapy Discharge Summary noted the therapist’s “Plan” for physical therapy was:  “Discharge outpatient therapy.  The patient went on vacation October 22 and has not returned.  We will discharge her at this time until we get further orders from the doctor”  (Hadley).  

In his December 21, 2001 “To Whom it May Concern” letter, Dr. Patrick wrote:  

Paula Butner was advised to leave work due to disability in May of this year after developing severe acute back pain with radiculopathy.  She was referred to Dr. Hadley, and received an extensive evaluation and treatment which has been marginally successful; She returned to work on a trial basis in September, and found she was only able to work a few hours per day with again suffering severe back and leg pain.  She has remained off work since early November due to this disability.  I have recommended that Paula remain off work indefinitely.  

At the request of the employer, the employee was evaluated (in person) by William Platt, M.D., on January 26, 2002.  Dr. Platt summarized the relevant history of the records and the history as provided by the employee.  At page 11, Dr. Platt diagnosed the employee as follows:

1. Left low back, buttock and lower extremity pain, with onset on or about May 24, 2001, with inconsistent history including onset associated with sitting on a metal stool or arising from this stool or possibly due to a fall not related to work, with the last denied by Ms. Butner.  

2. Morbid obesity.

3. Type II diabetes mellitus, with suspected distal polyneuropathy.  

4. Degenerative disc disease, L5-S1, pre-existing.  

In the “Discussion” section, Dr. Platt opined:  “Only Diagnosis 1 could be related to the alleged work injury of May 24, 2002.  However, I would expect such symptoms to resolve within three months.”  Dr. opined that the degenerative disc disease was pre-existing.  In addition, regarding the standing from the chair incident he opined:  “There is no mechanism that would have likely caused an injury.  On a more probable than not basis, her condition would be related to her morbid obesity and pre-existing degenerative disc disease.”  Dr. Platt recommended no further treatment related to the alleged May 24, 2001 incident and opined that the only condition that prevents her return to work as a layaway clerk is her obesity.  

In response to a February 18, 2002 inquiry by the employer’s adjuster, Dr. Platt responded as follows in his February 19, 2002 letter:  

1. The diagnosis for Ms. Butner’s symptoms occurring May 24, 2001, when sitting on a metal stool at work and on arising from it would be a low back strain.  

2. The diagnosis of low back strain would have combined with Ms. Butner’s pre-existing conditions of obesity, degenerative disc disease, and diabetes Mellitus to produce a temporary aggravation with increased symptoms.  There is no permanent aggravation of any of the pre-existing conditions, in my opinion.  

3. In my opinion, Ms. Butner has reached “pre-injury” status and medical stability from the effects of sitting on and arising from the metal stool.  Strains normally resolve within three months, and thus Ms. Butner would be considered to have reached medical stability three months after the “injury,” on approximately August 24, 2001.  

 . . . 

6.
In my opinion, there is no permanent partial impairment due to the low back strain of May 24, 2001, since that soft tissue strain would have resolved within three months.  

Dr. Platt testified consistent with his written report at the March 30, 2005 hearing.  He testified that he is a Board Certified Neurologist, and that his practice has been limited to independent medical evaluations since 2004.  He confirmed and further explained his main findings in 2002 that:  1. The employee would have been medically stable within three months of the alleged May 24, 2001 “injury;”  2. The employee sustained no PPI as a result of the “injury;”  and 3. There is no further need for medical treatment for the alleged strain after three months (August 24, 2001).  He testified that the recommended IDET procedure would not be helpful, and may have been contra-indicated.  

On cross-examination, Dr. Platt acknowledged that he is not trained in the IDET procedure.  He reiterated that the mechanism of injury could not have caused the employee’s “injury.”  He reiterated his opinion that her work “injury” is not a substantial factor in causing her need for treatment;  in that regard he disagrees with Dr. Roth’s opinions (discussed below).  Regarding the employee’s claimed improvement post IDET, Dr. Platt testified that his records do not show any indication of improvement as evidenced by the two increases in the dosages of the employee’s narcotic medications.  

At the request of the Social Security Administration (SSA), the employee was evaluated by Thomas Gritzka, M.D., on August 22, 2002.  Dr. Gritzka’s history notes the employee underwent the Gastric Bypass procedure on April 19, 2002;  since that time her weight has dropped to 337 pounds.  Dr. Gritkza diagnosed the employee with:  1. Lumbar intervertebral disk, left L4-5;  2. Morbid obesity;  3. History of severe headaches, deemed “migraine” in remission;  and 4. Diabetes mellitus, by history, in remission.  Regarding the employee’s ability to work, Dr. Gritzka responded to an SSA inquiry as follows:  “The patient is significantly limited in her ability to perform work-related activities involving sitting, standing, moving about, lifting, carrying, handling objects, speaking, seeing, and traveling.”  Dr. Gritzka noted the employee’s condition may improve with significant weight loss. 

Apparently on referral from Dr. Brady while in Fairbanks, the employee sought treatment with Jim Tamai, M.D., on April 21, 2003, for complaints related to her back pain.  Dr. Tamai found the employee was not a surgical candidate in regards to her back complaints, and he referred the employee to Dr. Roderer, at his pain clinic (on April 21, 2003).  Treatment was not sought with Dr. Roderer until February 19, 2004 (discussed below).  

The parties filed a joint request for an SIME on August 12, 2003, based on the disputes between Drs. Brady and Tamai and Dr. Platt.  The SIME was done on January 12, 2004, by Alan Roth, M.D.  Dr. Roth took a detailed history from the employee, and provided a review of the pertinent medical record.  Dr. Roth noted a 165 pound weight loss as of the date of the SIME examination.  In response to the questions from the Board, Dr. Roth responded as follows:  

1. It is my opinion that, based on history provided by the patient, the work exposure and position of her sitting was a substantial factor in development of the low back condition and need for treatment and diagnostic testing.  

2. The patient’s headaches are not related to the May 24, 2001 injury.  She had a history of migraines.  Further, depression probably pre-dated her injury and was not caused or exacerbated significantly by her injury.  

3. Yes.  The morbid obesity in combination with her sitting position and probably her diabetes mellitus combined to produce the need for medical treatment or disability either causing or lighting up a pre-existing degenerative disc disease.  

4. In terms of further medical treatment, I recommend that the patient be weaned from her narcotic analgesia under medical care over a relatively rapid period of time, no more than three months.  Should she decide to undergo further epidural blocks one or two of these would be considered reasonable.  She does not require surgery.  In my opinion, an IDET procedure would not be helpful for this patient given the duration of discomfort, the patient’s complaints, her depression, obesity and diabetes.  In other words, were she to under go an IDET procedure, one would anticipate very transient, if any, improvement in the patient’s level of symptoms.  No other treatment is necessary.  

5.  . . . 

6. The patient is medically stable and has not made significant improvement over the last 45 days.  

7. It is my opinion that she is able to return to sales clerk or layaway clerk based on the definitions reviewed.  The patient has been doing child care and based on her history and physical examination it is my opinion she may return to sales clerk or layaway clerk. 

Dr. Roth testified by deposition on May 20, 2004.  Dr. Roth testified that he agrees that the employee suffered a lumbar strain on May 24, 2001, when she got up from a chair.  (Roth dep. at 9).  Strains usually resolve within a couple of days to a couple of weeks. (Id. at 11).  Regarding the contribution of the May 24, 2001 incident to the employee’s complaints, Dr. Roth commented:  “Her obesity was probably a major contributing factor.  Probably many of the degenerative findings on the studies predated her injury.  She also had a history of – I believe she had a preexisting history of depression which may or may not have contributed to it.”  (Id. at 10).  Dr. Roth testified that he believed that the work incident caused a five percent whole person PPI rating. (Id. at 15-16).  Dr. Roth confirmed that he believed that work incident was a substantial factor in the cause of the employee’s complaints. (Id. at 19).  Dr. Roth does not believe the IDET procedure was reasonable (Id. at 13),  and that no further surgery is recommended. (Id. at 22).  Dr. Roth concluded that he believes the employee would have been medically stable three months after the incident (August 24, 2001), and that all medical treatment after that date has not assisted in improving her condition. (Id. at 23).  

On referral from Dr. Brady, the employee was seen by Grant Roderer, M.D., who is Board certified with the American Society of Anesthesiology, with a subspecialty in pain management medicine.  Dr. Roderer began treating the employee for her complaints of radiating back pain on February 19, 2004.  (Dr. Roderer March 23, 2005 dep. at 5).  Dr. Roderer testified that he provided the employee with an epidural steroid injection on February 25, 2004, that had minimal results;  later, a diagnostic discography was performed on March 24, 2004.  (Id. at 10).   Based on the positive discography findings at l5-S1 and L4-5, Dr. Roderer recommended an IDET procedure be performed at L4-5 and L5-S1;  this was done May 14, 2004. (Id. at 13, 16-18).  Dr. Roderer testified that in his opinion, the employee had a reduction of pain after the IDET procedure, and that the IDET procedure was successful. (Id. at 22).  On November 18, 2004 Dr. Roderer performed a lumbar facet joint injection, and noted that the employee continued to complaint of pain at a level of 7 out of 10. (Id. at 23).  On February 8, 2005, Dr. Roderer noted pain complaint of 7 out of 10, and recommended the following treatment/diagnosis:  

Well she continues to have back pain and some lower extremity pain symptoms which I believe are discogenic in nature I still feel that it’s important to at least have a surgical consultation from an orthopedic spin surgeon to determine if she may be a candidate for surgical procedure to treat her problem.  (Id. at 26).

Regarding medical stability, Dr. Roderer testified that he believed the employee would have been medically stable 45 days after October 6, 2004, the last date he provided treatments.  However, he has recommended treatment and noted:  “If that is part of the definition and a referral to an orthopedic spine surgeon constitutes something that may make the patient better, then she may not be medically stable at that point.” (Id. at 30). 

At the March 23, 2005 deposition, there was not adequate time to allow the employer to cross-examine, and subsequent deposition was held on April 27, 2005.  Dr. Roderer testified that when he first started treating the employee on February 19, 2004, her pain complaints were 7 out of 10.  (Dr. Roderer Vol. II dep. at 38).  Dr. Roderer acknowledged that the employee’s subjective pain complaints have not changed much from July, 2001 to when he began treating in February, 2004, in terms of pain levels.  (Id. at 41).  When he treated the employee on December 16, 2004, February 8, 2005, and March 10, 2005, the employee reported a pain level of 7 out of 10. (Id. at 49, 53).  Dr. Roderer increased the employee’s pain prescriptions on March 10, 2005. (Id. at 54).  Regarding medical stability, Dr. Roderer opined:  

Well, I believe the condition, which was back pain and leg pain that I was treating, was persisting, and, therefore, for the pain complaint, I don’t agree that the patient was medically stable at the time that I was her, which would have been after the time that the independent medical evaluations were done.

So yes, I disagree on the pain complaint [that she was medically stable], the subjective complaint of pain.  Yes, I do. (Id. at 61).  

Dr. Roderer agrees with Dr. Roth’s deposition opinion that the employee has a five percent whole person rating as a result of the May 24, 2001 incident. (Id. at 62).  Dr. Roderer believes the May 24, 2001 incident was a substantial factor in the employee’s need for treatment and pain complaints. (Id. at 65).  

The employee testified at the March 30, 2005 hearing and in her October 1, 2003 deposition.  At the hearing she testified that she worked for the employer as a sales associate for approximately five years;  prior to her work injury, she had received merit award for her job performance.  She also worked for various charities and other fund raising events prior to her injury.  At the time of injury she was working in the layaway department, specifically working on “bush orders.”  She testified that she arrived at work on May 24, 2001 at approximately 6:00 am, as scheduled.  She was sitting on a metal stool and turned to get up off the stool and felt an immediate onset of low back pain, radiating to her left leg.  She was able to go to a morning work meeting, but after work sought care with a chiropractor. 

Regarding the allegations of a slip or slip and fall while on a fishing trip between May 24, 2001 and May 28, 2001, the employee denies any such fall occurred.  She testified that she went with her family on their trip to Homer that weekend, but did not actually fish.  She testified that she hardly left the vehicle, except when she was going to the hotel room.  (Employee dep. at 37).  The employee disputes the statements made by her co-workers.  Exhibit A to the employee’s deposition is a statement dated June 12, 2001 from Donna Marshall;  it provides:  

On May 24th Paula Butner left work to go fishing.  She did not say anything about being in pain when she came back to work on may 28th.  She said she was in pain.  She told a co-worker she fell while on her trip.  

Exhibit A to the employee’s deposition is a statement dated June 12, 2001 from Kitty Fellwock;  it provides:

On May 24th Paula Butner worked half a day then left for a fishing trip.  When I came in to work on May 29th I asked her how the fishing trip went.  She states that it wasn’t good.  To the best of recall, she said she either had fallen or tripped and fell.  She also said that she had to have her husband raise her legs because her back hurt and he raised them too fast hurting it more.  When she left on the 24th of May she did not complain of any pain.  

The employee argues she is entitled to ongoing medical benefits, and ongoing timeloss benefits related to her May 24, 2001 work injury.  The employee asserts that she is not medically stable as she continues to gradually improve, and accordingly, she should be awarded TTD, continuing.  If she is medically stable, she should be entitled to an additional PPI rating.  In addition, the employee asserts that she should be referred for an eligibility evaluation for reemployment benefits.  Last, the employee request an award of reasonable attorney’s fees and costs, and interest.  

The employer argues that it has rebutted the presumption of compensability that the employee’s condition, and accordingly the need for treatment and timeloss, is not or no longer related to the May 24, 2001 work strain (if any).  The employer asserts the employee’s pain complaints have remained substantially the same in 2001 as now (7 out of 10), even after IDET procedure by Dr. Roderer, which he claims was a success.  The employer argues that the employee was medically stable no later than August 24, 2001 as a result of the work “injury” and no further benefits are due or a result of any work incident.  The employer requests we deny and dismiss the employee’s claims for additional benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the subjective notations Drs. Brady and Tamai, in conjunction with the testimony of Dr. Roderer, that the employee’s condition is related to her May 24, 2001 incident, that she has attached the presumption that her claimed condition is, and continues to be compensable.  

We next determine whether the presumption is rebutted.  We find, based on the opinion and testimony of Dr. Platt, as corroborated in part by the SIME physician, Dr. Roth, that the employee only suffered a temporary aggravation of a preexisting condition, (without weighing credibility) that the employer has rebutted the presumption the employee suffers from a condition which is disabling or needs treatment, as a result of the May 24, 2001 “injury.”  Specifically, in his report, Dr. Platt states that at most, the employee suffered a strain which should have resolved in a matter of weeks.  Dr. Roth agreed the employee’s condition would have been stable by August, 2001.  

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the May 24, 2001 “injury” is a cause of her current disability and need treatment.  We find she has not. 

We find Dr. Roderer’s testimony regarding the compensability or causation of the employee pain complaints to be conclusory, and not supported with objective findings (as to causation, we agree that objective findings exist as to her degenerative condition).  Furthermore, we find the employee’s description of the mechanism of injury interesting.  We will not discredit her account of the mechanism of injury with the hearsay testimony of her co-workers that she fell.  However, we find that the work activity in question, going from a sitting to a standing position is not the type of activity that most reasonable people would believe would cause a work injury and attach responsibility to it.  

We give more weight to the opinions of Drs. Platt and Roth, which are based on objective findings, and opine that the employee’s condition was a strain and had resolved by August, 2001.  Based on Drs. Platt and Roth, we find that the 2001 “injury” did not cause anything more than a temporary aggravation of her preexisting, degenerative, condition. 

Based on a preponderance of the medical evidence, we conclude that the employee suffered a temporary aggravation of pre-existing condition on May 24, 2001. Accordingly, we conclude that any aggravation to her condition would have resolved by August 24, 2001.  We conclude the employer is not liable for any medical care or timeloss benefits after August 24, 2001.  


ORDER
The employee, at most, suffered a temporary aggravation of a long-standing, preexisting condition, and the employer is not liable for any medical or timeloss benefits after August 24, 2001.

Dated at Anchorage, Alaska on August 12, 2005.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PAULA R. BUTNER employee / applicant; v. WAL-MART , employer; NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURG, insurer / defendants; Case No. 200110922; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 12, 2005.
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                                 Shirley A. DeBose, Clerk
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