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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	BARBARA  TISDALE, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

ALASKA, UNIVERSITY OF (FAIRBANKS),

                                                  Employer,

(Self Insured)

                                                            Defendant.

	)
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200201116
        AWCB Decision No. 05-0241 

         Filed with AWCB Fairbanks, Alaska

         on September 22, 2004


We heard the employee’s claim for workers’ compensation benefits at Fairbanks, Alaska on August 25, 2005.  Attorney Michael Wenstrup represented the employee. Attorney Zane Wilson represented the employer. We closed the record at the end of the hearing.


ISSUES
Is the employee entitled to continuing workers’ compensation benefits, pursuant to AS 23.30.010?


SUMMARY OF THE EVIDENCE
The employee, born August 23, 1942, worked at the University of Alaska Fairbanks campus for periods of 8 days several times per year during registration. She fell on January 22, 2002 and broke her right wrist and bruised her knees. She was taken by ambulance to Fairbanks Memorial Hospital. Her right wrist was placed in a cast. 

In August 2002 the employee’s left knee was treated with a total knee arthroplasty, which was slow to heal, due to a suspected infection. The employee testified she continues to have aching and burning in her right wrist and bilateral knee pain, which she said began at the time of her injury. She said she had no limitations prior to her January 2002 injury, but that she now spends up to 23 hours per day in bed.

On February 24, 2004, the employee saw John Joosse, M.D., for an employer sponsored independent medical evaluation (EME).
 In his report, Dr. Joosse stated, in part:

Pertinent to this evaluation, I find she has morbid obesity, right and left knee pain secondary to degenerative arthritis, and status post uni-compartmental arthroplasty on the right and total knee arthroplasty on the left. She is also chronically depressed with a long psychiatric history, as cited by Dr. Martino.

It is my impression that when the patient fell January 22, 2002 that she fractured her left wrist and bruised both her knees. She may have torn her medial meniscus of the left knee. There is no evidence for fracture or dislodging of the components of the right knee. It is possible that there may have been a temporary aggravation of the existing arthritis of both knees. By history, the patient's pain increased and has persisted, despite the treatment with total knee replacement, however an over-large tibial component may be the cause of persisting left knee pain in this case.

I think a strong case could be made for existing degenerative arthritis of severe and end-stage nature being present at the time that the patient fell. She already had the right knee operated because of severe arthritis. Her BMI was 51 at that time, and continues to be well above normal at her current BMI of 43. This severe obesity causes steady progression of the existing arthritis, and it is very likely that the patient would have needed knee replacement surgery whether or not she had fallen.

Similarly the right knee, already treated in 1997 with a medial compartment arthroplasty, is showing degenerative changes in the lateral side and wear of the medial components to cause the need for additional arthroplasty to a total knee arthroplasty on the right side. Again, I believe this is likely to happen even without having had the reported fall on the knees in January of '02.

The combination of morbid obesity and psychiatric disorder and the nature of chronic depression combines to aggravate or accentuate any existing knee pain to a level where the patient considers herself to he totally disabled.

It is my opinion that it is unreasonable to attribute the need for a total knee replacement surgery and further treatment of knee arthritis in this case to be related to Workers' Compensation injury, in the face of a patient with known existing degenerative arthritis, confirmed on arthroscopy of the left knee and with previous surgical treatment of the right knee for an arthritic condition. It is reasonable to consider the comminuted Colle's fracture and possibly the medial meniscus tear of the left knee to the reported injury. However, the wrist fracture has healed benignly and the patient has regained full range of motion and would not merit any impairment. A partial menisectomy performed for a degenerative meniscus tear would merit a 1% whole person impairment.

Far and away the patient's biggest problems are her preexisting psychiatric disorder and obesity and the natural progression of her existing knee arthritis. She currently considers herself to be totally disabled. My observation of her is that she is ambulatory and moves about in a purposeful fashion in the exam room. She can climb onto and off the exam table and sit and arise and ambulate without assistance. She states that she is unable to drive her vehicle because of her knee pain. My observations would not support that conclusion.

With the exception of her psychiatric disorder and her perception of disability, I feel the patient could perform light and sedentary activities. From a physical standpoint, I do not see any reason that Barbara Tisdale could not perform the temporary fee payment employment at which she was previously employed.

On February 15, 2005, Charles Brooks, M.D., prepared a second independent medical evaluation (SIME) report after examining the employee at the request of the Board. Dr. Brooks noted that the employee denied prior left knee problems and attributed the need for her total knee replacement to the work injury, but he noted records of treating physicians indicating previous treatment. Specifically, records of the employee's treatment at Tanana Valley Clinic in 2001 and 2002 reflect ongoing treatment of the left knee, including a call one week before the injury date requesting prednisone due to a swollen and painful left knee.

In his SIME report, Dr. Brooks responded to the Board’s questions, in part, as follows:

2)        Please define the extent of knee damage that can be attributed to the work injury of January 22, 2002.

Although, as implied, there are not corroborating objective findings, Ms. Tisdale probably did sustain bilateral knee contusions in the subject fall, which likely resolved within a few weeks, leaving the claimant with her chronic, pre-existing bilateral knee pain of variable severity. Today's examiner hence agrees with Dr. Joosse that the claimant "...bruised both her knees." Evidence corroborating the impression of contusions and indicating Ms. Tisdale did not sustain more serious knee trauma or worsen the antecedent bilateral knee degenerative arthritis includes:

•         This was not a high energy injury such as a fall from a height or a high-speed motor vehicle collision.

•         Most of the kinetic energy of the fall was absorbed when Ms. Tisdale landed on her outstretched right palm, fracturing distal right radius and ulnar styloid. One hence would expect no significant injury to her knees.

•         The claimant fell forward and rightward. Hence one would expect greater impact to right than left knee, indicating the chronic left knee complaints after the fall were more probably due to the degenerative arthritis that was causing the same or similar complaints immediately before the fall.

•         The claimant was ambulatory after the fall, the Fairbanks North Star Borough Prehospital Report suggesting, as one would expect, the primary injury was to right wrist, not knees.

In summary, Ms. Tisdale probably sustained self-limited contusions of both knees which resolved within a few weeks, leaving her with her preexisting and ongoing knee arthritis with accompanying pain, swelling, etc., of variable severity. The arthritis itself was probably not worsened, either temporarily or permanently. The tear of left medial meniscus was degenerative, not traumatic.

3)        Please define the extent of the right wrist damage that can be attributed to the work injury of January 22, 2002.

In contradistinction to Ms. Tisdale's knees, where there was severe preexisting and inevitably gradually worsening pathology, there is no indication of antecedent injury or illness involving right wrist. The comminuted fracture of distal right radius and accompanying fracture of ulnar styloid were due in whole to the subject trip and fall.

4)        What specific additional treatment, if any, is indicated/recommended for any of the conditions you attribute to the work injury of January 22, 2002?

No further treatment is indicated for the subject occupational injury. Further therapeutic endeavors, primarily self-treatment, are indicated for the claimant's pre-existing and ongoing conditions. As repeatedly advised by Dr. [Richard] Cobden, it is strongly recommended Ms. Tisdale decrease her caloric intake, since dramatic weight reduction would likely improve many of her symptoms, physical and psychological conditions, and limitations, including her bilateral knee pain, ambulatory ability, diabetes mellitus, hypertension, and depression.

The claimant has unfortunately been less than totally compliant with recommended exercises in the past, generally citing pain as the reason for not doing so. For example, on September 30, 2002, Julie Kutis, FT, noted, "P[atien]t tends to be self-limiting—will not do any more ex[ercise]s than what is painful." More regular and vigorous stretching, strengthening, and aerobic conditioning exercises are advised, which might be performed in a pool as well as on land, assuming Ms. Tisdale's primary care physician has no objection.

However, no therapist can exercise for a patient. Having been repeatedly instructed in exercises in the past, Ms. Tisdale is probably capable of performing them on a self-directed basis at home and/or a health club or similar facility.

•
No significant findings with respect to either knee were noted by Dr. Tansky in the emergency room (ER) at Fairbanks Memorial Hospital (FMH) following the fall. By contrast, there were significant findings pertaining to right wrist and forearm.

•         X-rays of both knees obtained at FMH on the date of injury showed "no acute findings." Left knee revealed spurring and tricompartmental joint space narrowing indicative of degenerative arthritis. Right knee films also showed spurring, which had progressed compared to films obtained in 1977, and the medial unicompartmental arthroplasty.

•         Dr.   Cobden documented   no   physical   abnormalities   pertaining to either   knee on  January 23, 2002, in contradistinction to the abnormalities noted in and about right wrist.

Contradicting the conclusion the January 22, 2002, injury involved only knee contusions is Dr. Cobden's report the following day that right knee x-rays showed "...the hemiarthroplasty on the right has been loosened [and] the prosthesis...is now displaced posteriorly about 2 cm." However, this observation was not corroborated by Dr. Chen, nor by Dr. Joosse, who reported "there is no evidence for fracture or dislodging of the components of the right knee." Similarly, today's examiner noted the prosthetic components of the hemiarthroplasty were in adequate alignment with some medial subluxation of femur with respect to tibia, both before (December 26, 1997) and after (June 22, 2002) the subject injury.

Most meniscal tears are degenerative, i.e., occur without any identifiable precipitating injury. In fact, most persons over age 65 have degenerative meniscal tears. Often they are not diagnosed, and such tears may be incidentally noted at the time of surgery for another knee condition or upon autopsy. Per Dr. Thornberry the tear of Ms. Tisdale's left medial meniscus was degenerative. Hence it was probably not caused by the January 2002 injury.

5)        Please describe any employment limitations resulting from the job injury of January 22, 2002?

Ms. Tisdale was temporarily, but not permanently, disabled due to effects of the subject injury. Given the often conflicting motives of parties involved in a compensable injury, when evaluating the necessity of time loss it is often helpful to consult a source of information having no knowledge of, and potential bias in, a specific case. According to The Medical Disability Advisor, the expected length of disability for an individual sustaining an extraarticular fracture of distal radius with or without associated fracture of ulna and employed in sedentary work is 3 days minimum, 1 week optimum, and 3 weeks maximum. Comparable figures for light work would be 1, 3, and 13 weeks, respectively. The expected length of disability for an individual sustaining a lower extremity contusion and employed in sedentary or light work is 0 days minimum, 1 day optimum, and 3 days maximum.

The disproportionate disability in this case is due to factors other than the January 2002 occupational injury. Ms. Tisdale presently has no employment limitations resulting therefrom. Instead, her current restrictions, whether real or perceived, are due to occupationally unrelated conditions including arthritis, obesity, and possibly psychological problems.

6)        If Barbara Tisdale is medically stable, please perform a permanent partial impairment rating using the American Medical Association Guides to the Evaluation of Permanent Impairment, (5th Ed.) (Guides), except that an impairment may not be rounded to the next 5%.

Ms. Tisdale has permanent impairment due to the total and unicompartmental arthroplasties of left and right knees, respectively. However, this impairment is not causally related to the January 2002 injury, being due instead to pre-existing degenerative arthritis.

The claimant today denied having left knee symptoms prior to the subject injury. However, as noted, her records document antecedent arthritis and worsening thereof just prior to fall at work, as documented by her January 14, 2002, call to Dr. Cobden's office complaining the left knee was swollen and painful, prompting the orthopedist to prescribe an oral corticosteroid, prednisone.

As pointed out by Dr. Joosse, per Table 17-33 on page 546, Ms. Tisdale has 1% whole person impairment due to the partial left medial meniscectomy. However, this impairment is not causally related to the subject occupational injury either, instead resulting from treatment for a degenerative, rather than traumatic, tear of the meniscus.

On the other hand, she does have permanent impairment due to the limited right wrist motions, due to the distal radius fracture caused by the January 2002 injury. The subjacent table lists the motions of both wrists recorded today, and corresponding upper extremity impairments (UEI) per of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, specifically Figures 16-28 (extension and flexion) and 16-31 (radial and ulnar deviation) on pages 467 and 469, respectively.

As stated on page 2, the Guides defines impairment as "a loss, loss of use, or derangement of any body part, organ system, or organ function...[which] implies a change from a normal or 'pre-existing' state. Normal is a range [of]...health functioning and varies with age, gender, and other factors...." The text on page 4 states "Evaluating physicians may use their clinical judgment...and comment on any significant age or gender effect for a particular individual." Normal wrist motions for Ms. Tisdale are those on the uninjured left. To isolate impairment due to the right wrist fracture, one must subtract any left-sided impairments.

In summary, Ms. Tisdale has 5% impairment of right upper extremity due to the January 2002 injury. This converts to 3% whole person impairment.

(Footnotes omitted.)

At hearing, Ronald Martino, M.D., testified as to the employee’s psychological condition.  He said he treats her for major depression, which he believes was directly triggered by her knee problems. He disagrees that her depression was preexisting, although he agrees she had had prior difficulties with depression. Dr. Cobden, too, believes that the employee’s pain is substantially related to her work injury. 

The employee testified that she believes Drs. Joosse and Brooks did not do professional or thorough evaluations, and that their conclusions are inaccurate. She also testified that, although she has had problems with arthritis, she had been able to work, prior to her injury.  Since the date of injury, however, she has had to turn down job offers and has remained bedridden much of the day. 

The employer paid temporary total disability (TTD) for 109 weeks and 1 day at the rate of $128.37 per week through March 8, 2004 in the sum of $14,010.65. The employer paid permanent partial impairment (PPI) benefits based on Dr. Joosse's 1% rating of the knee on March 8, 2004, and paid PPI based on Dr. Brooks' 3% rating of the wrist on March 28, 2005. The employer controverted all benefits after February 25, 2004 based on Dr. Joosse's IME report and re-controverted on March 28, 2005 based on Dr. Brooks' SIME report. As the employee claims she is entitled to continuing benefits, the threshold issue we must decide is the compensability of her claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, it is largely undisputed that the employee injured her wrist and incurred an aggravation of her knee condition on January 22, 2002. Indeed, based on the opinion of Drs. Brooks and Joosse, that the employee's condition is work related, we find sufficient evidence to establish the preliminary link that the employee did incur a wrist and knee injury at work to trigger the presumption that her condition is still work related. 

Specifically, Drs. Brooks and Joosse concluded that the right wrist injury is related to the fall. Dr. Brooks did not rate the knee, but rated the wrist at 3%. Dr. Joosse rated the results of the left knee menisectomy at 1%. Additionally, we note that Drs. Cobden and Martino believe the employee’s pain and depression were substantially caused by her work injury.
Given that the employee has raised the presumption of compensability, we find the employer must produced substantial evidence to rebut the presumption. To overcome the presumption of compensability, the employer relies, in part, on the medical opinion of Dr. Brooks, who stated that no further medical treatment is required as a result of the injury. Additionally, the employer relies on the medical opinions of Drs. Joosse and Brooks that the employee can return to employment. Based on this evidence, we find the employer has submitted substantial evidence to overcome the presumption. Consequently, the employee must prove her claim by a preponderance of the evidence.

Based on our review of the record, we find the employee cannot prove her claim by a preponderance of the evidence. Although she has attributed unrelated preexisting conditions to her work injury, the EME and SIME physicians provided a detailed explanation of the effects of her fall at work. We find their medical opinions well documented and thorough. They stated that her continuing condition is not related to her work. We specifically rely on the medical opinion of our SIME physician, Dr. Brooks, who said that the employee’s “current restrictions, whether real or perceived, are due to occupationally unrelated conditions including arthritis, obesity, and possibly psychological problems.” 

In sum, based on the medical opinions of Drs. Joosse and Brooks, we find the employer has made full payment of benefits, and that no additional benefits are due. Accordingly, we conclude the employee’s claim for continuing benefits must be denied.


ORDER
The employee’s claim for continuing workers’ compensation benefits is denied and dismissed.

Dated at Fairbanks, Alaska this  22nd day of September 2005.
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Chris Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BARBARA  TISDALE employee / applicant v. ALASKA, UNIVERSITY OF (FAIRBANKS), employer, (Self insured) / defendant; Case No. 200201116; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September 22nd, 2005
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