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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	HENRY G. SMITH, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

TY MATT INC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                            Defendants.

	)
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)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200418393
      AWCB Decision No. 05-0246  

       Filed with AWCB Anchorage, Alaska 

       on September  27,  2005.


On September 21, 2005, in Anchorage, Alaska, the  Alaska Workers’ Compensation Board (“Board”) heard the employer’s request that the matter of setting aside the employee’s Compromise and Release Agreement be heard at a full hearing before the Board.  The employee appeared by telephone and was represented by Chancy Croft, attorney at law.  The employer was represented by Michael Budzinski, attorney at law.  The record closed at the conclusion of the hearing.


ISSUE
Shall this matter be heard by the Board in a full hearing or may it be addressed by the Board on a procedural day setting?


SUMMARY OF THE EVIDENCE

The following recitation of facts is limited to those necessary to determine the issue before the Board: whether this matter may be addressed on a procedure day or whether there should be a full hearing on the issues in this case.

The employee sustained a left knee injury on October 26, 2004 while employed by Tyler Rental as a laborer. The employee was treated by Alan W. Wolf, M.D., an orthopedic physician in Ketchikan. Dr. Wolf is the employee’s attending physician for his left knee condition.  He recommended a left knee arthroscopy.
  

An employer’s medical evaluation or “EME”
 was performed by Anthony Woodward, M.D., an orthopedic physician, on January 15, 2005.
  Dr. Woodward opined that the employee had symptoms and findings suggestive of a medial meniscus tear.  If such were found upon arthroscopy, Dr. Woodward would find that the condition was related to the October 26, 2004 injury.  If it was not found, the diagnosis would be a sprain occurring on October 26, 2004.  Dr. Woodward further found that the employee had a cyst along the anterior cruciate ligament which was an incidental finding unrelated to any work episode.

The employee commenced discussions with the employer regarding settlement of the claim.  The employee was not represented by counsel at that time.  The employee signed the Compromise and Release Agreement on August 17, 2005.  The agreement provided for a lump sum settlement amount and release of medical benefits.  The employer was also to advance settlement amounts biweekly upon receipt of a properly executed Compromise and Release Agreement.  The agreement represented that Dr. Woodward and Dr. Wolf were in agreement that no further treatment was needed or anticipated other than home exercise.  However, Dr. Wolf’s letter of July 21, 2005 indicates that he reviewed Dr. Woodward’s evaluation in which anterior knee pain was noted and Dr. Woodward felt this was chondromalacia and unrelated to the work episode.  Dr. Wolf went on in his July 21st letter to observe that based on his examination of the employee, he had medial left pain in addition to anterior knee pain.  Dr. Wolf attributed this medial left knee pain to the employee’s injury.

The Compromise and Release Agreement also indicated that $1664.00 would be advanced to the employee biweekly beginning on the date the properly signed and dated Compromise and Release Agreement was received by the employer’s attorney.

The employee sent the signed Compromise and Release Agreement to the employer’s attorney who had drafted the agreement but did not receive a check.  The employee also faxed a note to the employer’s attorney on August 18, 2005 indicating that he had decided to wait on the agreement and that it was not what he had agreed upon.
 The settlement agreement was sent to the Board’s Juneau office and date stamped August 22, 2005.  It was subsequently sent to the Board’s Anchorage office and received August 31, 2005.  On August 25, 2005, the employer’s counsel sent a letter to the Board in Juneau indicating that the employee had reservations regarding the settlement and to decline approval of the Compromise and Release Agreement.  This correspondence was date stamped received by the Juneau Board September 9, 2005.  

In  the meantime, the Board approved the Compromise and Release Agreement on August 31, 2005.

The employer retained counsel and  has petitioned to set aside the compromise and release agreement.  The employee filed a claim with the Board regarding the injury on September 1, 2005.
  He sought temporary total disability (TTD), permanent partial impairment (PPI), rehabilitation, medical costs, transportation, attorney fees and costs.

The employer maintains that the terms of the agreement were not met as the employer did not send him a check for $1,664.00.  In addition, the employee maintains that the statement in the Compromise and Release Agreement indicating that Dr. Woodward and Dr. Wolf are in agreement that the employee needs no further treatment is inaccurate.  The employee also indicates that approval of the Compromise and Release Agreement violates 8 AAC 45.160(e) as it is contrary to the employee’s best interest to waive  medical benefits.  The employee asks that the Board set aside the Compromise and Release Agreement.  The employee further asserts that the employee has a problem with his right knee as well as his left knee and Dr. Wolf has recommended further expert evaluation.   The employee asserts that the Board had no power to approve the settlement after the Board was advised that the employee did not want to go forward with the agreement.

The employer agrees that this matter is not appropriate for resolution in a procedural day hearing.  The employer asserts that factual disagreements exist between the parties regarding what has occurred and that this matter should be set for full hearing.  The employer also wants a briefing schedule to be set to address the issues in this case.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135. Procedure Before the Board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury. 

(b) All testimony given during a hearing before the board shall be recorded, but need not be transcribed unless further review is initiated. Hearings before the board shall be open to the public.

8 ACC 45.070(b) provides:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection: 

(1) Good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness, becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

(E) the hearing was set under 8 AAC 45.160(d) ; 

(F) a second independent medical evaluation is required under AS 23.30.095 (k); 

(G) the hearing was requested for a review of an administrator's decision under AS 23.30.041 (d), the party requesting the hearing has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days; 

(H) the board is not able to complete the hearing on the scheduled hearing date due to the length of time required to hear the case or other cases scheduled on that same day, the lack of a quorum of the board, or malfunctioning of equipment required for recording the hearing or taking evidence; 

(I) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

(K) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d) (1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; or 

(L) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing. 

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted 

(A) by the board or its designee for good cause under (1)(A) - (H) of this subsection without the parties appearing at a hearing; or 

(B) by the board for good cause under (b)(1)(I) - (L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request. 

(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section, 

(1) the affidavit of readiness is inoperative for purposes of scheduling another hearing; 

(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and 

(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070. 

The parties and the Board are in agreement that this matter should not be addressed on a procedural day hearing.  The matter will be continued for further prehearing conferences as needed to identify issues, coordinate discovery and set a briefing schedule.  The case will also be set for further hearing in the Juneau venue  which is where the employee and the employer reside.


ORDER
This matter will be continued and set for prehearing conferences as needed and for a full hearing before the Board in the Juneau venue.


Dated at Anchorage, Alaska this 27 th  day  of  September,  2005.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rosemary Foster, Designated Chair







______________________________                                






Dave Kester, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of HENRY G. SMITH, employee / applicant; v. TY MATT INC, employer, and ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200418393; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th  day  of  September,  2005.

                             
                                                          _________________________________

                                                                                                Robin Burns , Clerk
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