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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               
Juneau, Alaska 99802-5512

	CHRISTOPHER J. ERPELDING, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

R & M CONSULTANTS, INC., 

                                                   Employer, 

                                                   and 

SEABRIGHT INS. CO., WAUSAU INS. CO., and EAGLE PACIFIC INS. CO., 

                                                  Insurers,

                                                            Defendants.
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)
	       FINAL DECISION AND ORDER

      AWCB Case No.  200411348M
      AWCB Decision No.  05-0252

       Filed with AWCB Anchorage, Alaska 

       on October 3, 2005


On September 15, 2005, at Anchorage, Alaska, the Board heard the employer’s petition to dismiss the employee’s claim.  Attorneys Michael Budzinski, Elise Rose and John Harjehausen represented the employer and its various workers’ compensation insurance carriers (“employer”).  The employee appeared pro se.  The record closed at the conclusion of the hearing.


ISSUES
Shall the Board dismiss the employee’s claim for failure to cooperate with discovery, pursuant to AS 23.30.108(c)?


SUMMARY OF THE EVIDENCE
The Board incorporates by reference the facts included in two of its previous decisions in this case, Erpelding v. R & M Consultants, Inc., AWCB Decision No. 05-0085 (Mar. 22, 2005) (Erpelding I) and Erpelding v. R & M Consultants, Inc., AWCB Decision No. 05-0169 (June 17, 2005) (Erpelding II).  During the September 16, 2005 hearing, the sole issue before the Board was the employers’ joint petition to dismiss the employee’s claim for failure to cooperate with discovery.

At hearing, the parties repeated the arguments made during the May 18, 2005 hearing on the same issue.  The employee argued that he should not be required to participate in a deposition where mental health issues could potentially be discussed, as he is not including a mental health injury as part of his claim.  The employer argued that it had continued to attempt to schedule and take the employee’s deposition, but that he had continued to refuse to participate.

Following the last hearing in this matter on May 18, 2005, the Board orally ordered the employee to cooperate in deposition scheduling.
  The Board cautioned the employee that he should not wait for a written decision to participate in scheduling the deposition.
  In its decision, the Board warned the employee that continued failure to cooperate with the deposition process could result in his claims being dismissed.

After the May 18, 2005 hearing, the employer again attempted to schedule the employee’s deposition.
  The deposition was properly noticed;  however, the employee again refused to participate.
  The employee refused to participate for five reasons:  1) his intent to appeal the Board’s May 18, 2005 ruling;  2) the fact that he had not received a written decision from the May 18, 2005 hearing;  3)  the fact that the employer had controverted all benefits;  4) the fact that he wanted to confirm that the written ruling was the same as the oral ruling made during the May 18, 2005 hearing, and 5) his belief that the deposition scheduled was in conflict with the due process guaranteed to him under the Alaska Workers’ Compensation Act.

The employer subsequently filed its petition to dismiss on June 28, 2005, after the deposition did not occur.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board has twice ordered the employee to participate in a joint deposition with the insurance carriers.  In Erpelding I, the Board upheld the determination of the Board Designee that the employee should participate in a joint deposition.  In Erpelding II, the Board reiterated its earlier decision that the employee should cooperate with scheduling a joint deposition.  In addition, the Board cautioned the employee not to wait for a written ruling before cooperating with deposition scheduling.

In Erpelding II, the employer requested that the Board dismiss the employee’s claims due to his persistent refusal to participate in a deposition.  Although the Board declined to dismiss the case at that time, it sternly cautioned the employee that he should participate in a deposition within thirty (30) days of the May 18, 2005 hearing.
  In addition, the Board cautioned the employee that further refusal to participate in a deposition could result in his case being dismissed.

While dismissal is a strong and disfavored remedy for discovery violations, it is one that the Board is empowered to use if the violations rise to the level of willfulness.  AS 23.30.108(c) provides, in pertinent part, as follows:

If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition or defense.

This Board’s previous decisions confirm that when an employee purposefully impedes discovery efforts, dismissal may be an appropriate remedy.

The Board has long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  After it is shown that informal means of resolving a discovery dispute have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and AS 23.30.108(c) grant the Board broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances. 

The Board finds that the employer is unduly prejudiced by the claimant’s actions.  The employee has numerous claims involving multiple body parts, and the employer has been unable to gather a comprehensive list of names of the physicians the employee has seen for the allegedly work-related conditions.  As such, the employer has been unable to gather all pertinent medical records and to prepare for an employer’s medical evaluation (“EME”).  The claimant’s refusal to demonstrate even good faith compliance prevents the employer from making informed decisions regarding the issues surrounding the claim.
 

In terms of a remedy for the employee’s conduct, the Board concludes that the term, "appropriate sanctions" contemplate sanctions similar to those found in Civil Rule 37(b)(2).
,
 Civil Rule 37(3) provides standards for imposing sanctions in civil cases. It states that the tribunal shall consider: 
(A) The nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose; 
(B) The prejudice to the opposing party; 
(C) The relationship between the information the party failed to disclose and the proposed sanction; 
(D) Whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and 
(E) Other factors deemed appropriate by the court or required by law.
 The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully.

Applying Civil Rule 37(b)(3) by analogy, the Board finds that the claimant has not complied with its written orders dated March 22, 2005 and June 17, 2005, nor has he complied with the Board’s May 18, 2005 oral order.  The Board further finds that the employer has made numerous attempts to cooperatively schedule the employee’s deposition, and on every occasion the employer has either refused to participate in the scheduling process or refused to attend the scheduled deposition.

The Board finds that the employee’s tactics were unreasonable and were intended to hinder the employer’s ability to move these claims forward.  The Board further finds that the nature of the employee’s actions was willful, and that they prejudiced the employer’s ability to obtain information material to its defense.  Finally, the Board finds that it will be impossible for the employer to proceed in the absence of a deposition. The Board concludes that the appropriate sanction is dismissal.
    


ORDER
The employer’s petition for dismissal for failure to comply with discovery is granted.  All of the employee’s claims are dismissed.

Dated at Anchorage, Alaska on October 3, 2005.
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Patricia Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHRISTOPHER J. ERPELDING, employee/applicant v. R & M CONSULTANTS, INC.;   NORTH AMERICAN SPECIALTY INS. CO.;  WAUSAU UNDERWRITERS INS.;  EMPLOYERS INS. CO. OF WAUSAU, insurers/ defendants;  Case Nos. 200422861, 200415494, 200411348, 200226213, 200128492, 200324571, 200226063, 200226221, 200324626, 200226222, 200128497; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 3, 2005.
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� See Petition to Dismiss, dated 6/28/05.  The other carriers joined in the petition.


� See Erpelding II, AWCB Decision No. 05-0169.


� See id. at 3, n.2.  


� See id. at 3.


� See Notice of Taking Deposition, dated 5/24/05.


� See Letter from Christopher Erpelding to Michael Budzinski (undated, but stamped received by Budzinski’s office on June 14, 2005).


� The Board has no knowledge of whether the employer attempted to reschedule the deposition after the employee sent the letter to Mr. Budzinski indicating that he had no intention of participating in the June 15, 2005 deposition.


� See Erpelding II, AWCB Decision No. 0-0169 at 3.


� See id.


� See Neist v. WR Grasle Co., AWCB Decision No. 04-0201, at 6-8 (Aug. 20, 2004) (ordering dismissal due to the employee’s failure to comply with two Board orders concerning discovery);  see also Adepoju v. Fred Meyer Stores, Inc., AWCB Decision No. 05-0079, at  (Mar. 16, 2005) (stating that in extreme cases, the Board has the power to dismiss claims if a party “willfully obstructs discovery”).


�Schwab v. Hooper Elec., AWCB Decision No. 87�0322 at 4, n.2 (Dec.  11, 1987) (citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  


�Brinkley v. Kiewit�Groves, AWCB Decision No. 86�0179, at 5 (July 22, 1986).


�See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (Mar. 18, 1998).


�Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (Nov. 30, 1998);  McCarrol v. Catholic Public Social Srvs., AWCB Decision No. 97-0241 (Nov. 28, 1997).


�Sorenson v. Keystone Distribution Srvs., AWCB Decision No. 91-0125 (July 26, 1991).


�Vondolteren V. MOA, AWCB Decision No. 01-0134 (July 11, 2001).


� Due to the unique nature of Workers' Compensation proceedings, certain sanctions that are permissible in civil rule 37(b)(2) clearly would not apply in our proceedings.  


� In the Board’s May 18, 2005 Decision, we stated that “In Erpelding I, the Board ordered the employee to participate in a joint deposition with the various insurance carriers.  Since its order, the Board finds that the employee has resisted participating in the deposition, apparently due to concerns over mental health issues being raised.”  Erpelding II, AWCB Decision & Order No. 05-0169, at 3.


�Jackson v. Wendy's,  AWCB Decision No. 01-0139 (July 19, 2001).


� The claims included in this order are 200411348M, 200128492, 200422861, 200128497, 200324626, 200324571, 200226213, 200415494, 200226063, 200226222, 200226221.
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