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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	BARBARA  TISDALE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNIVERSITY OF ALASKA FAIRBANKS,

                         (Self-insured) Employer,

                                                             Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No. 200201116
        AWCB Decision No. 05-0254

         Filed with AWCB Fairbanks, Alaska

         on October 3, 2005


On our own motion, we reconsidered our September 22, 2005 decision and order on this claim, AWCB Decision No. 05-0241, in Fairbanks, Alaska.  Attorney Michael Wenstrup represented the employee.  Attorney Zane Wilson represented the employer.  We closed the record effective September 22, 2005, for purposes of this decision.  We are reconsidering this matter on the basis of our review of the written record and hearing testimony.

ISSUE

Shall we reconsider under AS 44.62.540 our September 22, 2005 decision and order, AWCB Decision No. 05-0241?

SUMMARY OF THE EVIDENCE

The employee fell, breaking her wrist and injuring her knee while working for the employer on January 22, 2002.  A relatively full discussion of the case history and evidence may be found in the Summary of the Evidence section of our September 22, 2005 decision and order, and we here adopt that discussion by reference.

The employee filed a Workers’ Compensation Claim on March 22, 2004.  We heard the employee’s claims for temporary total disability benefits, permanent partial disability benefits, medical benefits, transportation costs, and reemployment benefits on August 22, 2005.  At the conclusion of the hearing, we agreed to keep the record open for certain additional evidence.  On September 22, 2004, we issued a final decision and order on this claim, AWCB Decision No. 05-0241.

On September 27, 2005, we directed Board Designee Sandra Stuller to alert the parties by telephone that we were reconsidering this decision, sua sponte, based on our review of the record.  This decision memorializes that reconsideration. 

The tape recording of the August 25, 2005 hearing indicates we issued an oral order, agreeing to hold open the record to receive the deposition of the employee’s physician, Richard Cobden, M.D.  The deposition of Dr. Cobden has not been filed in the record as of the date of this decision on reconsideration.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

We have examined the written record of this case, the parties’ memoranda, the hearing tape of the August 25, 2005 proceeding, and our September 22, 2005 decision and order.  Because the file did not contain a deposition we specifically ordered filed, the hearing record was not complete, and we will exercise our discretion to reconsider our June 13, 2005 decision and order under AS 44.62.540.  

We find substantial evidence is missing from our hearing record.  We are required to develop a substantially complete evidentiary record on which to decide our cases.
  Because the hearing record was not complete at the time of our September 22, 2005 decision, we will vacate and rescind AWCB Decision No. 05-0241, and reopen our hearing record to receive the deposition of Dr. Cobden, in accord with our oral order in the August 25, 2005 hearing.  Upon receipt of the deposition, we will close the record and issue a final order on the employee’s claim.

ORDER

1.
Under AS 44.62.540, we reconsider our September 22, 2005 decision and order, AWCB Decision No. 05-0241.  We withdraw our findings and conclusions regarding the employee’s claim, and vacate that decision and order.  

2.
The parties shall depose Dr. Cobden, and file the deposition with our office, in accord with our oral order of August 25, 2005.  Following receipt of the deposition of Dr. Cobden, we will close the record and decide the claim in accord with AS 23.30.110(c).


Dated at Fairbanks, Alaska this 3rd day of October, 2005.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                  






Fred Brown,  Designated Chairman







____________________________                                  






Chris N. Johansen,  Member







____________________________                                  






John Giuchici,  Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of BARBARA TISDALE employee / applicant v. UNIVERSITY OF ALASKA FAIRBANKS, self-insured employer / defendant; ;Case No. 200201116; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October 3rd, 2005.
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� See e.g., Black  v.Universal Services, 627 P.2d 1073 (Alaska 1981).
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