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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               
Juneau, Alaska 99802-5512

	PEDRO  CUEVAS, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

WESTWARD SEAFOODS INC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        ON MODIFICATION

        AWCB Case No.  200402084
        AWCB Decision No.  05-0265

         Filed with AWCB Anchorage, Alaska

         on October 17, 2005


On September 13, 2005, the Alaska Workers’ Compensation Board (“Board”) heard, at Anchorage, Alaska, the employer’s petition to modify the Reemployment Benefit Administrator’s (“RBA”) determination that the employee is eligible for reemployment benefits.  Attorney Richard Wagg represented the employer and its workers’ compensation insurance carrier (“employer”).  The employee (“employee”), who is not represented by counsel, did not appear.  The record remained open at the conclusion of the hearing to determine the extent of the notice received by the employee, and closed on September 15, 2005.


ISSUES
Should the Board modify the RBA’s determination that the employee is eligible for reemployment benefits?


SUMMARY OF THE EVIDENCE
The employee, while working as a roe processor for the employer, experienced mid-back pain when he slipped while pushing a cart.
  The employee first sought treatment at the Iliuliuk Family and Health Services clinic, where he was diagnosed with a lumbar strain.
  

The employee continued treating at the clinic, but was eventually referred to an orthopedist.  On March 4, 2004, Wing Chau, M.D., evaluated the employee and again diagnosed lumbar strain and recommended physical therapy.
  Thereafter, the employee engaged in physical therapy, but continued to complain of significant pain symptoms.

Dr. Chau continued to treat the employee, and noted that his condition was improving with therapy.  He recommended that the employee continue with physical therapy.

In June 2004, the employee underwent a physical capacities evaluation with Kelly Rush, OTR/L, and Todd Dawes, P.T.
  The therapists noted that while the employee wanted to return to work, he did not feel capable of doing so.
  While the therapists did not review a specific job description, they did recommend that the employee should have further spinal evaluation and possibly needed a referral for spinal manipulation.

On June 25, 2004, Dr. Chau referred the employee for a work hardening program.
  He referred the employee for a lumbar spine x-ray, which demonstrated mild degenerative changes and a small anterior loss of height at the L1 level.

On August 9, 2004, the insurer wrote to Dr. Chau, asking whether he believed the employee would have a permanent partial impairment (“PPI”) rating.  Dr. Chau responded that that remained to be determined.

The employee returned for re-evaluation on August 11, 2004, and Dr. Chau noted that “At this point, he will probable [sic] not be able to return to work in Alaska.  He should be considered for alternative employment.”
  He also referred the employee for an epidural steroid injection, which was performed on August 26, 2004.

The employee completed his work hardening program on August 12, 2004.  In his discharge report, Trevor Anderson, P.T., noted that the employee was currently “unable to return to work to his goal job of fish packer.”

The employee underwent an additional two epidural steroid injections.  On December 9, 2004, Dr. Chau noted that the employee needed an evaluation with a vocational counselor.
  On December 10, 2004, Workers’ Compensation Technician Fannie Stoll referred the employee for an eligibility evaluation at the employer’s request.

Rehabilitation Specialist Maui Garza forwarded job analyses for the positions of fruit picker and roe processor to Dr. Chau, who disapproved them as being outside the employee’s physical capabilities.
  Specialist Garza recommended that the employee be found eligible for reemployment benefits based on “a lack of transferable skills into occupations in his current capacities.”
  On February 17, 2005, Reemployment Benefits Administrator (“RBA”) Designee Mickey Andrew found the employee eligible for reemployment benefits.

On February 22, 2005, Lance Brigham, M.D., evaluated the employee for an employer’s medical evaluation (“EME”).  Dr. Brigham opined that while the work incident was a substantial factor in bringing about the employee’s back pain, he was able to return to work as a fish processor.
  Dr. Brigham further opined that the employee did not have a PPI rating.

On April 6, 2005, Dr. Chau re-evaluated the employee on April 6, 2005, and “released [him] for work with out restriction.”
  

On June 9, 2005, the employer petitioned the Board to modify the RBA’s determination of eligibility for reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.
Proceeding in the Employee’s Absence
8 AAC 45.070 provides guidance to the Board on how to conduct its hearings, including how to proceed in the absence of a party:

(f)  If the Board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,

(1) Proceed with the hearing in the party’s absence and, after taking evidence decide the issues in the application or petition;

(2) Dismiss the case without prejudice;  or

(3) Adjourn, postpone, or continue the hearing.

The employee did not appear at the hearing, but the employer was in attendance.  To properly determine how to proceed in a party’s absence, the Board is required to make findings as to whether the absent party was timely and properly served with notice of the hearing.


B.
Service of the Employee
8 AAC 45.070(a) provides, in pertinent part, as follows:  “Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.”

In addition, AS 23.30.110(c) requires the Board to give parties at least ten days’ notice of hearing, either personally or by certified mail.  The Board’s regulations further require that the Board must ordinarily give ten days’ notice of the time and place for the hearing.

The Board finds that the employee received notice of the prehearing conference on September 7, 2005, when the hearing was set.
  The Board further finds that the prehearing conference summary was served on the employee.  While the employee did not receive the certified mail notice of the hearing that was sent on August 12, 2005, the Board finds that it was because the employee chose not to claim the notice.  Board Designee Joireen Cohen spoke to an English-speaking relative
 of the employee’s prior to the day of the hearing and reminded her about the date and time.  On the day of the hearing, Board Designee Cohen contacted the employee to notify him that the hearing was about to begin;  however, she was unable to communicate with the employee due to language differences.  Board Designee Maria-Elena Walsh then contacted the employee and left a message in Spanish, but the employee did not return the call.

The Board finds that it had jurisdiction to proceed with the hearing, as the employee was properly served.  Since the employer appeared and was ready to proceed, the Board elected to proceed in the employee’s absence pursuant to 8 AAC 45.070(f)(1).


C.
RBA Designee’s Determination of Eligibility

AS 23.30.130(a) provides, in pertinent part, as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits . . .or before one year after the rejection of a claim, review a compensation case under the procedure described in respect of claims in AS 23.30.110.

AS 23.30.041(c) provides, in pertinent part, as follows:

An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job . . . for

(1) the employee’s job at the time of injury;  or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . . .

The employer requests that, pursuant to AS 23.30.130, the Board modify the RBA Designee’s finding that the employee was eligible for reemployment benefits.  The employer bases its request on the fact that there has been a change in conditions following the determination of eligibility, namely that the employee has been released to return to work without restrictions.

Both Dr. Chau and Dr. Brigham found that the employee could return to work at the job held at the time of injury, without restrictions.  Although Dr. Chau did not specifically address the issue of whether the employee had a PPI rating, Dr. Brigham found that the employee did not have a ratable impairment.

Based on the opinions of these two physicians, the Board finds that there has been a change in conditions sufficient to modify the RBA’s determination of eligibility.  Specifically, the Board concludes that since the medical evidence indicates that the employee may return to work without restrictions, he does not meet the criteria for reemployment benefits contained in AS 23.30.041(f)(1).  Dr. Chau’s chart note of April 6, 2005, in addition to Dr. Brigham’s EME report, clearly indicate that the employee may return to work “without restrictions,” meaning that he is not precluded from returning to work at the job held at the time of injury.

The Board finds that when RBA Designee Andrew found the employee eligible for reemployment benefits, she relied on Specialist Garza’s report.  Both Specialist Garza’s recommendation of eligibility and RBA Designee Andrew’s determination of eligibility for reemployment benefits predate Dr. Chau’s April 6, 2005 chart note.  As RBA Designee Andrew did not have the benefit of this chart note at the time she made her determination, the Board concludes that the determination of eligibility should be modified and that the employee is ineligible for reemployment benefits.


ORDER
The decision of the RBA Designee finding the employee eligible for reemployment benefits is modified.  The employee is ineligible for reemployment benefits.

Dated at Anchorage, Alaska on October 17, 2005.
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Royce Rock, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Modification in the matter of PEDRO CUEVAS, employee/applicant v. WESTWARD SEAFOODS, INC., employer;  ALASKA NATIONAL INS. CO., insurer/defendants;  Case No. 200402084; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 17, 2005.
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Gail Rucker, Clerk
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� See Report of Injury, dated 2/12/04.
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� See Dr. Chau Chart Note, dated 5/27/04.
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� See id. at 2.
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� See X-ray Results, dated 7/27/04.
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� See Dr. Chau Chart Note, dated 8/11/04.
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� See Eligibility Assessment Report, dated 1/18/05.
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� See EME Report, dated 2/22/05, at 6.


� See id. at 7.


� See Dr. Chau Chart Note, dated 4/6/05.


� 8 AAC 45.060(e).


� See Prehearing Conference Summary, dated 9/7/05.


� The employee does not speak fluent English and typically utilizes a translator.


� See EME Report, at 7.
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